MTA Commentary: 1/28/04
Virginia Cellular-FCC ETC Decision

Last week the Federal Communications Commission, or FCC, granted an application by a wireless telephone carrier in Virginia to receive universal service support for providing competitive telephone services in rural areas of that state.  
Universal service is a federal program that provides funding support for rural consumers to have access to affordable, quality telephone service in high cost, hard to reach areas.  Some wireless companies yearn to receive universal service funds.  Wireless companies’ yearnings have had very little to do with providing access to quality telephone service.  It’s had much more to do with padding the bottom line.  Newspapers and financial analysts have equated wireless carriers’ attempts to tap into the universal service support funds as chasing a “gravy train.”
The FCC’s decision last week in the Virginia Cellular matter thus is interesting for a couple of reasons.  First on purely legal technicality, the FCC shouldn’t have been considering whether a cellular company in Virginia should receive universal service support at all.  The federal statute very plainly delegates to the states the authority to determine whether companies are eligible to receive universal service support.  However, some states, for reasons that are beyond my comprehension, have abdicated this responsibility and sent such matters to Washington for their reasoned decisions.  Now, short of running the nation’s military and perhaps a few other things, I can’t for the life of me understand why any state would prefer to defer to Washington decisions on such matters that directly affect consumer and commercial interests of the state.  
However, the Virginia Cellular decision is different for some important reasons.  The law requires that such a designation of carriers seeking to receive universal service in rural areas must be in the public interest.  Until now, the FCC has brushed off this requirement simply by saying that competition is in the public interest and therefore any company seeking universal service support serves the public interest.  
But it’s not quite that simple.  True, competition as a rule is good for the public interest.  But that’s not the issue here.  There already is competition in telecommunications markets virtually anywhere you look.  The issue here is whether competitors should be subsidized by a universal service program which is designed to ensure that consumers have access to a carrier of last resort which will provide quality service to all consumers in an area who request service.  In particularly hard to reach, high cost areas of the nation, it’s difficult to support even a single telephone provider, not to mention multiple carriers.  Universal service support for multiple carriers in such circumstances makes no sense.  FCC Commissioner Kevin Martin, for example, continually has questioned the use of universal service support to create competition in high cost areas.  
So what makes the FCC’s decision in the Virginia Cellular case last week so different is that it appears that the FCC finally is beginning to get it.  The prospect of increased competition, by itself, is no longer a prima facie reason for designating multiple universal service carriers in a rural area.  Remember, we’re talking about potential recipients of universal service, not potential competitors.  There’s nothing stopping anyone from competing anywhere at any time.
The FCC went on to say there should be a number of fact-based, minimal criteria to consider before designating additional universal service providers in rural areas.  For example, there should actually be a cost-benefit economic analysis, taking into account the effect on existing telecommunications services, the quality of service provided, ramifications on local economies, and the effect on the universal service support funding mechanism.  After all, the more universal service designated carriers there are, the greater the burden on the support mechanism. It makes sense to make sure that any carrier receiving support actually deserves it, and that it is truly in the public interest, and not just in the corporate interest to receive such support.  
The FCC also for the first time clearly stated that the burden of proof lies with the carrier seeking universal service support and that such carrier needs to report back regularly with demonstrable evidence that it has kept the promises it made when it applied for such support in the first place.  This is particularly the case with regard to build-out plans and quality of service pledges.  The FCC also recognized a concern, long expressed by independent telephone companies, that universal service suitors are really interested only in marketing their services only to the most lucrative customers, leaving the rest of us, once again, holding the bag.
It’s good to see some progress finally beginning to be made on this front.  There’s a long way to go.  In fact, right here in Montana, several wireless companies are seeking designation as universal service companies.  Now that the folks way back in Washington D.C. have begun to set some minimal standards in defining the public interest, it should be easy for the Montana Public Service Commission right here in Helena to pick up the ball and take it even further.
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