MTA Commentary: August 13, 2003

Peek-a Boo!

Have you ever played the game of “peek-a-boo” with a child?  Children really believe that if they just cover their eyes, everything goes away!

It turns out that children aren’t the only ones who like to play peek-a-boo.  Lawyers do too!  (Now, before we go too far here, I need to admit that some of my very best friends are lawyers.  And although I hate to admit it, we actually need lawyers—sometimes.  And the story I’m about to relate certainly doesn’t apply to all lawyers.  But it does help describe why the legalistic shenanigans of some attorneys tend to create situations from which others derive a great deal of humor.)

Now, for the story.  Western Wireless Corporation, which does business in Montana as Cellular One, has applied at the Montana Public Service Commission for designation as an eligible telecommunications carrier, or ETC, in certain areas of Montana.  If it were designated as an ETC, it would become eligible to receive support from federal universal service funding, which is designed to ensure that all Americans receive access to affordable, quality telecommunications services.  

Universal service support was designed to help mitigate the high investment costs of rural telephone companies serving hard to reach, high cost areas.    And it’s been quite successful. The fact that anyone in Montana can have telephone service that is comparable in price and quality to any service in the nation attests to the success of the universal service program.

Now comes Western Wireless, which boasts that it provides quality, affordable telephone service in many parts of Montana and other states.  And it does.  You can get wireless service from Western Wireless (Cellular One) or a number of other wireless carriers in many parts of Montana.  The service is certainly affordable, and according to Western Wireless, their service offers a base level of quality that meets at least the FCC’s minimum standards.   

Others, however, are raising some questions regarding Western Wireless’ motives, and particularly whether designation of wireless carriers as ETCs in rural states like Montana is really what the law is intended to accomplish.  For example, universal service support is intended to reduce the investment costs of high cost companies, in order to make available quality services at affordable rates.  But if a company already attests to providing quality, affordable service, why does it need universal service support?  Moreover, under current federal rules, the support received by any ETC is based on the current carrier’s costs, not the company seeking ETC status.  Thus, if a new ETC has costs that are significantly lower than the current ETC’s, it doesn’t matter.  The new ETC could reap a substantial windfall in the form of universal service support, without ever having to demonstrate whether it actually needs such support in the first place.  

The long-term effect of such a policy is to drive up the cost of universal service support while wasting support on companies that don’t need it.  

That’s why several parties have intervened at the Public Service Commission to ask questions of Western Wireless in an effort to find out what their intentions are, and what effects may result from designating Western Wireless as an ETC in Montana.  How would Western Wireless use universal service support?  Does it really need support to provide quality and affordable service to consumers in areas it has chosen to serve?  Can it verify that it would use support it receives, if granted ETC status, only for providing supported services as intended by law?  (This is a particularly difficult question to answer since the support Western Wireless would receive has nothing to do with its costs.  Thus, it’s rather difficult to demonstrate that it needs support in the first place, or that such support it receives doesn’t find itself padding profits at corporate headquarters.)

So I’m sure you’re just dying to know what the answers to these burning questions are.  I am too.  That’s because Western Wireless’s attorneys are playing peek-a-boo.  Instead of answering the questions posed by interested parties who’ve intervened at the Commission, Western Wireless instead has asked the Commission to dismiss the intervenors.  That is, they’ve asked the Commission to cover their eyes, in the hopes that the intervenors will simply disappear.

Peek-a-boo is marvelously entertaining to play with children.  Let’s hope we don’t have to play it at the Public Service Commission, too.

*  *  *
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