Right of Way Policy

Commentary: September 18, 2002


Telecommunications technology continues to break down distance barriers and increase economic opportunity.  It’s possible, for instance, for a Hollywood producer to edit movies in Kalispell without having to be in Hollywood physically.  Businesses can conduct more transactions virtually, rather than having to build mobile sales forces.  Or, students in rural Montana can participate in real-time interactive courses with teachers from another school, another town, or even another state or country. The possibilities to increase knowledge, improve efficiency, and expand markets are nearly infinite.  


And practically everyone agrees that encouraging the deployment and use of broadband telecommunications infrastructure will help build a foundation for economic growth.  In this regard, Montana’s rural telephone companies for years have been increasing the capacity of their networks, and deploying broadband capabilities despite tremendous costs, and at least so far, insufficient demand to pay off these investments any time soon.

 
You’d think public policy would attempt to facilitate private investment in, and deployment advanced telecommunications infrastructure.  Not so!


It turns out that the law of unintended consequences is alive and well when it comes to facilitating deployment of network infrastructure.  Specifically, federal and state rules often make it particularly difficult for companies to obtain access to necessary rights of way that make it possible to deploy buried facilities even alongside existing roadbeds.


The Assistant Secretary of the U.S. Department of Commerce invited me last week to Washington to share some of my concerns with industry and government officials.  Also invited were Federal agencies including the Army, Navy, Department of Interior, U.S. Forest Service, Bureau of Land Management, National Oceanic and Atmospheric Administration, the Federal Communications Commission and the General Services Administration.  You get the picture: lots of agencies; lots of rules, often in conflict with each other; and lots of barriers to deployment of broadband infrastructure.


At the meeting, one company reported it has gone bankrupt because it did not account for the additional years of delay and extra cost associated with obtaining rights of way to complete a nationwide broadband network. Other companies are halted by a plethora of studies, surveys, assessments, reports, etc.  Obtaining rights of way, even by the side of existing roads, is especially onerous on Native American reservations because of rules that require a utility to receive consent from 51% of the landowners that live along the right of way.  Trouble is that individual lots have been divided and subdivided among generations, so that as many as 500 signatures may be required before even a short stretch of fiber can be laid.  Companies in Montana have spent hundreds of thousands of dollars trying to get the necessary signatures, only to give up. We’re already serving our Reservations with modern services and technologies.  But if we want to upgrade our facilities, or deploy new advanced technologies, we hit a wall--several walls, to be exact--from several agencies, despite our willingness and ability to invest in enhanced networks.


Other agencies slap industry with so-called fees that simply are a disguise for income or property taxes, or with contractual obligations to trade capacity in exchange for access to rights of way.  These are nothing short of government-sponsored extortion.


In the end, as usual, the consumer pays for this regulatory morass. In some cases, broadband investment can be foregone entirely, leaving the consumer with lost opportunity.  Or, the additional cost and time required to obtain rights of way are passed along to consumers in the form of delayed service or higher prices, or both.


The situation is similar at the state level, too.  Some Departments take as long as a year or more to clear right of way applications, while others take 30 days or less.  There even are different ways of handling right of way applications within a single department.  

This is not to say that various archeological, historic, or environmental rules aren’t appropriate, particularly when entering sensitive areas that have not been disturbed already.  However, making it easier to use existing corridors, such as roadbeds, or clearing new corridors in advance of infrastructure deployment shouldn’t require 500 signatures, or half a dozen separate studies and reports, or extortive contracts.


After all, we’re talking about private companies, willing to invest private capital in critical infrastructure.  How hard do we want to be on ourselves?
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