MTA Commentary-June 14, 2006
Telecom Reform and Net Neutrality


The two driving forces that led Congress in 1996 to revise the Telecommunications Act of 1934 were the irresistible force of competition in the telecommunications market, and the need to ensure that all Americans had universal access to quality and affordable communications no matter where they live.  Ten years after Congress passed the Telecommunications Act of 1996, Congress is revisiting the Act, and sure enough, competition and universal service are the driving forces.

The 96 Act has been largely successful in promoting a vibrant telecommunications market and ensuring that all Americans have access to quality telecommunications.  But ten years have also exposed a number of deficiencies in the 96 Act.  For example, the ubiquity of the Internet, and Internet-based communications capabilities were largely unforeseen in 1996.  Today, Internet protocol is underpinning nearly all communications investment; yet it also is calling to question many of the 96 Act’s definitions.  Also, ten years after enactment of the 96 Act, the system which enables universal access to communications is bursting at the seams.  New voice communications technologies are circumventing obligations to contribute to the universal service funding mechanism, and at the same time, more and more new communications providers are drawing funds from the universal service system.  

So last week, the U.S. House of Representatives passed the Communications Opportunity, Promotion, and Enhancement, or COPE, Act.  This bill focuses mainly on the competition piece of the telecommunications policy puzzle.  Specifically, the bill will create a national cable TV franchise authority which will streamline the process for competitive cable TV providers to obtain permission to offer their services to consumers throughout the country.  

The 96 Act’s vision of promoting competition between traditional phone companies and cable TV companies—among others—has come to fruition.  Phone companies are poised to offer video programming over their broadband networks, using—you guessed it—Internet protocol, or IP technology.  However, these new entrants into the video market must first seek dozens or even hundreds of franchise agreements with local franchise authorities before they can deliver their competitive alternative IPTV products.  The COPE Act eliminates this barrier, while protecting local governments by preserving franchise fee revenues and maintaining local program and other local requirements.

The other major piece of the telecom policy puzzle is universal service reform, where the Senate is taking the lead.  The Senate Commerce Committee is scheduled to mark up its version of Telecom Act reform next week.  That bill includes a title on universal service reform, much of which is taken from legislation introduced earlier this year by Montana Senator Conrad Burns.  As I mentioned earlier, universal service is essential in enabling telecom providers especially in high cost areas of the country—like Montana—to invest in high quality networks so that consumers have access to affordable, advanced communications capabilities.  Without universal service, Montanans would pay hundreds of dollars more for telephone service, and telecom providers would find it far more difficult to maintain robust investment in their networks.

The House Energy and Commerce Committee also is looking into universal service reform, and has scheduled a hearing next week as well, where legislation introduced by Congressmen Lee Terry (R-NE) and Rick Boucher (D-VA) will be on the agenda.

Meanwhile, telecom reform deliberations have gotten sidetracked by another debate.  Some companies have fabricated an argument that somehow ubiquitous access to the Internet will be threatened in the future by a diabolical plot by broadband providers intent on controlling access or content available to consumers today.  So these companies—mostly Internet-based companies that have long argued against any form of regulation of the Internet—have come up with a term, “net neutrality,” and their solution to this phantom problem is…to regulate the Internet!  Networks would be prohibited from offering flexible products tailored to specific markets.  For example, bundled services that combine voice, data and video for a discounted package price would be prohibited.  Consumers would need to buy a la carte services and would not benefit from package discounts.  Similarly, consumers desiring premium virtual private networks—essentially private, secure internet networks within the Internet—would be prevented from access to such network services since these private networks would be considered discriminatory.  


The House of Representatives considered, and defeated, an amendment to the COPE Act which would have imposed these so-called net neutrality provisions.  (Congressman Denny Rehberg voted against the amendment.)  Both the cable industry and the telephone industry opposed the amendment.  Instead the Federal Communications Commission is charged with ensuring that consumers have ubiquitous and non-discriminatory access to the Internet, while preserving the right of consumers to have flexible choices in the types of broadband services they consume.  

The next couple of months will be critical in passing much-needed reforms to the Telecommunications Act.  Congress needs to keep focused on the primary objectives: facilitating competition and ensuring universal access to affordable advanced communications capabilities.  
#  #  #
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