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Introduction


The Montana Telecommunications Association (MTA) represents commercial and cooperative independent local exchange companies (LECs) as well as other telecommunications service providers, offering advanced telecommunications services to business and residential consumers throughout Montana.


MTA is concerned that the proposed Rule (Docket L-01.6.3-RUL) is open to broad interpretation, potentially significantly onerous to implement, and, contrary to its intended purpose, does not necessarily advance the cause of consumer privacy.


Privacy is a two-way street.  Consumers have a right not to reveal information about themselves.  They also have a right to maintain their privacy from unwanted intrusions.  In other words, both the called party and the calling party have legitimate rights to privacy.  MTA asserts that the proposed Rule does not strike an appropriate balance between these complimentary rights.

Federal Policy Conflicts:

When someone knocks on your door, you probably use a peephole or window to see who is there before opening the door.  Caller Identification, or Caller ID, acts as an electronic peephole to let you know who is calling before you answer the phone.


The FCC in 1995 debated extensively the privacy issues surrounding the disclosure of customer telephone numbers through caller ID service, enabled by new network-based signaling system (CLASS) technologies.  In December, 1995, the FCC issued rules governing interstate Caller ID services, essentially putting the power of privacy in individuals’ hands by providing consumers with the choice independently to deliver or block the delivery of their telephone numbers.  The FCC’s rules established a uniform method to block, on a per-call basis, delivery of customer numbers by dialing “*67” before placing a call.  Similarly, “*87” allows consumers to deliver their number to the called party.  The FCC’s fact sheet on Caller ID notes that “Nationwide Caller ID offers many benefits for consumers and for the economy as a whole.”


The FCC’s rules also allow states to permit per-line call blocking, as opposed to per-call blocking.  Per-line blocking prevents consumers’ telephone numbers from being delivered on all calls made from that line.  In either the case of per-call or per-line blocking, the FCC notes that blocked calls to 800-type numbers may not prevent the display of one’s telephone number, since the called party pays for the call.


In summary, federal policy pertaining to Caller ID effectively puts the power to display one’s telephone number, or not, in the hands of individual consumers.   Contrariwise, the proposed rule (Rule I.(1)) provides that a telecommunications carrier may “neither use nor disclose the customer’s telephone number…”  MTA submits that today’s technology places choices in the hands of private individuals.  Regulatory mandates in this case dilute individual self-determination.


The FCC also has established rules pertaining to customer network proprietary information (CPNI).
  Vast portions of these rules were declared unconstitutional in 1999, and the rules at issue in this proceeding appear similarly flawed.  The FCC continues to work toward revisions to its CPNI rules which would pass constitutional muster.  This Commission, consumers, and the telecommunications industry would be well served in awaiting such new rules, rather than adopting state rules that will in all likelihood conflict with the FCC’s new CPNI rules.

The Proposed Rule is open to interpretation


MTA is concerned that the proposed Rule (Rule I. (1)) can be open to broad interpretation, and subsequently subject telecommunications carriers to unnecessary uncertainty and potential litigation.  In particular, the proposed Rule would prohibit use or disclosure of telephone numbers “in a manner not agreed to by the customer.”  Does the customer get to determine when, how, where, and why a telephone number is disclosed?  What kind of documentation is required?  Is this authority retroactive?  What if a customer changes his or her mind about disclosure of a number to a particular location at a particular time?  And who is liable if a customer agreed in the past to allow delivery of his or her telephone number with Caller ID, only to decide later that he or she does not want disclosure?  How can a telephone company reach out into the public network and “take back” that number wherever it may have been delivered?

 
Rule I. (2) allows for “commission-approved options for number privacy…”  What is the process by which the Commission approves these options?  What sort of options will be considered?  Do these rules apply to both non-published numbers (not available to directory assistance) and non-listed numbers (not listed in directories), not to mention listed numbers available in directories or by Caller ID, which a consumer could determine at any point are not-for-disclosure “in a manner not agreed to by the customer?”  How does the Commission propose to establish “commission-approved rates” for such privacy-in-number services?  Will carriers have an opportunity to explore rate options in pricing whatever service is established?

The Proposed Rule will not prevent telemarketing


It is unclear to MTA why this rule is being proposed.  If, for example, it is a reaction to consumer concerns about telemarketing, the Rule will not help.  Telemarketers operate from around the world.  No amount of non-disclosure can prevent computer-generated, intrastate calls being placed randomly to blocks of exchange numbers, for example.  Moreover, Commission rules only apply to intrastate tariffs.  Consumer telephone numbers likely have been delivered out of state to 800 number administrators, or to catalog companies, or any number of other commercial enterprises which use a variety of data sources for marketing purposes, for example. 


The Montana Legislature passed earlier this year SB 491, prohibiting call number blocking on telemarketing calls.  The purpose of this legislation was to empower consumers with the ability to determine who is calling them, and to force telemarketers to identify themselves (to the extent that the telemarketers are Montana residents).  The proposed Rule would contradict SB 495 by allowing Montana-resident telemarketers to require telephone companies to prevent disclosure of their telephone numbers in a manner to their liking.


A telephone company can offer call and number blocking when a consumer orders initial service.  However, this still does not guarantee that the customer’s number will never be delivered, even inadvertently by the customer himself or herself.  How can such disclosure be air tight, and how can liability ultimately be determined?

Technical Matters


Rule I. (3) appears to allow for an exemption for emergencies and court orders.  For emergencies, the Rule requires a “request to the carrier by emergency personnel.”  This language appears to prevent “automatic” disclosure of customer information, as currently is the case with “911” and more importantly, E-911 calls.  Would emergency personnel need to contact a telephone company in order to get a customer’s telephone number?  Imagine the possibilities for disaster if this is the case.


Further, Rule 1.(3) limits itself to court orders.  MTA suggests that administrative and investigatory subpoenas should qualify as exceptional circumstances as well.

Rule I.(3) also provides an exception for “use by the telecommunications carrier in providing the service in service-related emergencies, line maintenance, or carrier billing inquiries related to customer non-payment.”  This exemption, in MTA’s opinion, is too narrow.  Other legitimate carrier uses of customer numbers include, inter alia: 

· Investigating billing errors. Unfortunately, telephone companies sometimes have billing errors of our own. In this context, billing errors are different than "carrier billing inquiries related to customer non-payment.”

· Directory related questions. It is possible that not all customers wishing to use a privacy-in-number service would be non-published number customers.  Yet, such a  service wouldn't prevent telemarketing calls, as noted above. Moreover, telephone companies may share directory information with neighboring exchanges, for example.  The Missoula phone book, for example, might contain telephone numbers of both Qwest and Blackfoot customers.  Customers who may want to prevent disclosure of their numbers to telemarketers may nonetheless want their number to be published in the community’s phone book.

· Service related issues that wouldn't be deemed "emergency-related" or "maintenance."  Questions can arise about the installation of additional customer services, for example.  During audits of switch versus account records, a telephone company might discover discrepancies in services or providers that need customer clarification. 

· Proactive contact with customers to offer calling plans or products that would save them a substantial amounts of money.  As noted above, CPNI rules exist for this purpose.

· Calls to customers advising them of high toll (a good preventative measure against fraud). 

· General account maintenance. The Commission has limited this exemption to "line maintenance."  Unless "line" is defined to include the customer's services and account, it is unrealistically restrictive in a competitive world. 

Conclusion:


MTA believes the proposed rule is a solution in search of a problem.  Consumers have adequate privacy protections available to them today.  If telephone number disclosure is a problem consumers may use call blocking.  If telemarketing is the problem, caller ID affords a solution.  These options exist today.  If the proposed Rule is adopted as currently drafted, MTA fears the law of unintended consequences may result in unnecessary burdens imposed on telephone companies, unrealistic expectations and confusion on the part of consumers, with no net increase in consumer privacy.
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� Federal Communications Commission (FCC) web site Fact Sheet on Caller ID.  March, 1997.  � HYPERLINK http://www.fcc.gov/ccp/CID/cidfacts ��www.fcc.gov/ccp/CID/cidfacts�.  For more information, see FCC CC Docket No. 91-281.





� See for example, Third Report and Order in CC Docket No. 96-115, Second Order on Reconsideration of the Second Report and Order in CC Docket No. 96-98, and Notice of Proposed Rulemaking in CC Docket No. 99-273.
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