November 19, 2001

DEPARTMENT OF PUBLIC SERVICE REGULATION

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MONTANA

IN THE MATTER OF CLARK FORK

)
UTILITY DIVISION

TELECOMMUNICATIONS, INC., 

)

Application for Approval of Non-Rate

)
DOCKET NO. D2001.7.98

Amendments to Access Tariffs

)

Initial Comments of the MONTANA TELECOMMUNICATIONS ASSOCIATION


The Montana Telecommunications Association (MTA) respectfully files these comments in response to the Commission’s “Notice of Application and Intervention Deadline and Opportunity to Comment on Previous Approval,” issued on October 15, 2001 with regard to a tariff filed by Clark Fork Telecommunications, Inc., (CFT) and approved by the Commission in August, 2001.


MTA represents member companies that are directly affected by both procedural and substantive issues raised by this Notice.  In brief, MTA fully supports the comments of CFT in this matter.  Procedurally, should the Commission overturn its existing approval of the CFT tariff, it risks setting a precedent that would enable any party, whether it formally had intervened in a tariff filing or not, to seek retroactive suspension of tariffs at any future date without even following a formal procedure.  Substantively, the Commission risks taking a step backward from regulatory streamlining and toward more cumbersome regulatory treatment of telecommunications carriers in Montana.  Moreover, by reversing its approval of this tariff, the Commission effectively could condone the discriminatory treatment by Qwest of Montana’s independent telecommunications carriers and endorse the preservation of antiquated technology in Montana's telecommunications infrastructure.

Procedural Concerns


The Commission’s Notice indicates that it is “the PSC’s preliminary opinion that [its approval of CFT’s tariff] was the result of application of an inapplicable approval procedure and is not valid, primarily for the reason that CFT’s request was not noticed to the public and there was no reasonable opportunity for participation by interested persons.”  But as CFT points out, this tariff was a surprise to no one.  The Commission properly noticed having received N2001.7.98 in its Agenda No. 01-08-07.  The procedures followed in approving this tariff are identical to procedures followed on countless prior tariff approvals.


Moreover, should the Commission determine that it would reverse itself in this matter, it risks setting a precedent that threatens the stability of the regulatory process.  First, the Commission risks allowing parties to seek reversal of virtually any other tariff it has approved in a similar manner to date.  Second, the Commission is paving new ground by allowing parties to seek reversal of previously approved tariffs, without public notice or other formal procedure.  In this matter, MTA is unaware of any publicly noticed, formal (or even informal) request for intervention by any party to reverse the Commission’s approval of CFT’s tariff.


Yet another precedent the Commission risks setting in this matter involves regulatory streamlining, or more to the point, regulatory de-streamlining.  The Commission long has recognized the benefits of streamlining the regulatory process and has authorized staff to take a variety of actions, including approving certain tariff filings, at least in part to make the regulatory process more efficient and less burdensome.  Reversal of the CFT tariff would threaten reversal of this streamlining process, while at the same creating a new layer of future regulatory process with a new ex post facto “appeals” option that allows any party at any time to seek reversal of tariffs already approved.

Substantive Concerns


MTA is unaware of any interexchange carrier in Montana, other than Qwest, that still uses Feature Group C trunking for the delivery of its toll traffic.  Even Qwest uses Feature Group D trunking, but only where it chooses to.  By condoning Qwest’s continued use of Feature Group C, the Commission risks: 1) promoting inferior infrastructure investment in Montana by its largest telecom provider; and, 2) encouraging Qwest’s discriminatory treatment of certain carriers in Montana.


Further, as noted above, MTA has not seen any statement by Qwest in this matter.  Thus, we are assuming that Qwest somehow is urging the reversal of the Commission’s approval of the CFT tariff, and that it (Qwest) somehow opposes Feature Group D trunking—only in those places where Qwest itself determines it doesn’t want to install it.  Therefore, MTA would be surprised if Qwest actually is asking the Commission to endorse Qwest’s lack of investment in a technology every other carrier in Montana has discarded to the dust heaps of obsolete technology.

MTA respectfully urges the Commission to resist efforts to preserve Qwest’s hegemony over trunking relationships between Montana’s telecom carriers.

Conclusion:


MTA is concerned that the Commission’s potential reversal of a previously approved tariff could set a number of negative precedents that in the future will complicate the regulatory process.


Moreover, reversing the particular tariff at hand could put the Commission in the awkward position of condoning the discriminatory deployment and preservation of defunct trunking technology in Montana.


Therefore, MTA respectfully urges the Commission to decline the opportunity to reverse its approval of CFT’s tariff, and to close this docket.
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DATED this 19th day of November, 2001.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the attached REQUEST FOR INTERVENTION has today been served on all parties entitled to receive the same, by hand delivering the original and required copies to Dennis Crawford at the address set forth below, this 19th day of November, 2001.






__________________________________

Dennis Crawford

Public Service Commission

1701 Prospect Avenue

Helena, MT  59601

� MTA notes that it is filing separately a request for intervention in this proceeding, if the Commission determines to initiate such a proceeding.
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