BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

In the matter of the proposed 
)

AMENDED NOTICE OF PUBLIC

Amendment of ARM 42.31.501,
)

HEARING ON PROPOSED

42.31.502, 42.31.504, and

)

AMENDMENT

42.31.510 relating to retail

)

communications excise tax

)

Comments of the Montana Telecommunications Association

The Montana Telecommunications Association (MTA) welcomes this opportunity to respond to the Department’s Notice of Public Hearing on Proposed Amendments to the retail communications excise tax.  MTA also appreciates the efforts the Department has made to accommodate scheduling conflicts of MTA as well as to meet personally with members of MTA with regard to questions of MTA’s prior to the hearing.

I.  Introduction
MTA represents small and large telecommunications service providers in Montana.  MTA’s members are both shareholder-owned commercial companies as well as member/subscriber-owned cooperative companies.  Retail sales of telephone cooperatives are not subject to the retail communications excise tax, except to the extent that qualified services are offered in direct competition with services provided by a commercial company subject to the excise tax.
 

As a policy matter, MTA is deeply concerned that telephone companies, whether cooperative or commercial, increasingly are being viewed as sources of local, state, or federal revenue.  The retail communications excise tax is just one example of a recently added tax that only telephone consumers face.  Among the proposed amendments being considered in this Notice is ARM 42.31.501(3), which implements SB494 by expanding the excise tax to include the subscriber line charge (SLC). By taxing the SLC, SB494 effectively singles out telecommunications-related revenues as a means to raise general fund revenues.    

MTA realizes that the Department is only implementing the provisions of SB494 with this proposed amendment.  However, such measures collectively represent a further expansion of consumers’ phone bills into the realm of tax assessment.

MTA is committed to the notion that telecommunications is an engine of economic development and not a source of additional hidden taxation. SB494, and its predecessor, HB128, are no exceptions to this latter, negative trend.  

II.  Comments

ARM 42.31.501(1).  Inclusion of “on line services” in Definition of Sales Price.  MTA understands that the Department’s proposed amendment is intended to conform the ARM rules to the federal Internet Tax Freedom Act, which provides that a “state shall not impose a tax on Internet access or online services.”  The Department references H.R.3849 §5(a) to define “online services.”
  Under the Department’s proposed amendment, “on line services” therefore are not taxable.  

However, further referencing H.R. 3849, the proposed amendment includes language that would apply the retail excise tax to the use of online services for “management, control or operation of a telecommunications system, or the management of a telecommunications system.”  MTA is concerned that there is no definition of such services.  Moreover, “management of a telecommunications system” is repeated.  MTA doesn’t know the difference between the first and second instance in the same sentence.  Finally, MTA reads such language as applying to internal operations of a telecommunications network.  Internal applications are not retail telecommunications services, and therefore should not be subject to the retail communications excise tax. 

MTA recommends deleting this sentence from the proposed amendment to ARM 42.31.501(1).  It is not authorized by SB494.  It is confusing and ill-defined.  It appears to apply to internal, not retail, telecommunications services.

ARM 42.31.502(3).  Taxpayer Records.  The Department references the Internet Tax Moratorium in its letter to MTA, saying that Internet access or online services offered as part of a package of services would be taxable unless the “service provider separately states that portion of the billing that applies to such services on the users bill.”  Thus, the Department intends to “clarify and inform…providers that nontaxable services must be substantiated and separately stated from taxable services.”
  The Department’s apparent presumption that all services are taxable unless separately stated seems to shift the burden on companies to demonstrate that which is not taxable, as opposed to that which is taxable.  For example, in the case of a cooperative competing in a commercial incumbent telco’s territory, the cooperative should impose an excise tax and remit it to the Department.  This is different than substantiating and separately stating non-taxable services.

The Department’s letter to MTA indicates that “the proposed rule would impose the same level of record keeping as previously required.”  MTA refutes this assertion.  There is nothing in SB494 that requires this additional language.  The proposed amendment adds an entire new subparagraph, whose assumption is that additional recordkeeping is required to substantiate and separately state non-taxable services.  MTA notes and concurs with the comments of Qwest and Nemont Telephone Cooperative that substantial new record-keeping requirements would be imposed on companies if this provision were to be implemented.

MTA sees no reason to add subparagraph (3) to ARM 42.31.502. 42.31.502(1) ARM suffices already to require “each telecommunications service provider who is responsible and liable for the collection of the tax under this sub-chapter [to] keep records showing the total retail revenue to support the tax liability as required in these rules.”  Shifting the burden to demonstrate that which is not taxable is unnecessary and burdensome.

ARM 42.31.502(4).  Wholesale Exemption Certificates.  The Department informs MTA that it expects companies to demonstrate, with wholesale exemption certificates or contracts, that services sold to wholesale customers are not “retail” telecommunications (i.e., sold to end users).  As with the proposed 42.31.502(3), the Department appears to presume that all revenue is retail (i.e. taxable) unless demonstrated otherwise.  

MTA submits that a contract for wholesale services should suffice in audit situations to demonstrate that imposition of the excise tax is not applicable.  Moreover, 42.31.502(1) again suffices to require companies to demonstrate “retail revenue to support the tax liability as required in these rules.”   Companies should not be expected to be able to demonstrate that wholesale services sold indeed are used for wholesale purposes.  For example, a telecommunications carrier “A” could sell wholesale bandwidth capacity to another company “B.”  It would be impossible for A to know with certainty that B is using A’s wholesale service for retail or wholesale purposes.

MTA therefore is not convinced that the proposed amendment, 42.31.502(4), is necessary, given the existing requirements of 42.31.502(1) and the existence of wholesale contracts which companies already keep on record.  

ARM 42.31.504(5).  Exempt Telecommunications Service Providers.  The Department assures MTA that this language was added in rules implementing HB 128; but it is “unnecessary.”
  The Department assures MTA that striking 42.31.504(5) specifically is not intended to overturn or otherwise affect cooperatives’ tax exemption under a separate provision of the Code.  The Department states that there is no statutory definition of “exempt telecommunication service provider.”   Striking this provision, moreover, “has no effect on record keeping.”

MTA accepts the Department’s assurances that striking ARM 42.31.504(5) will have no affect on either the taxation of cooperatives, or on record keeping requirements of telecommunications service providers.

III.  Conclusion

MTA recommends that the Department not adopt proposed amendment to ARM 42.31.501(1) that refers to taxation of on-line services for management, control or operation of a telecommunications system.

MTA recommends that the Department not adopt proposed amendment, 42.31.501(3) in its entirety.  ARM 42.31.501(1) is sufficient.

MTA remains concerned, despite assurances to the contrary, that proposed amendments to 42.31.502, taxpayer records, will result in additional, burdensome new taxpayer recordkeeping requirements with little or no perceived benefit.

MTA welcomes this opportunity and any future opportunities to work with the Department on matters of mutual interest.

Respectfully submitted,





/s/




Geoffrey A. Feiss, General Manager




Montana Telecommunications Association




208 North Montana Avenue, Suite 207




Helena, Montana  59601




Gfeiss@telecomassn.org
February 22, 2002

� 15-53-138 MCA.


� Letter from Eugene Walborn, dated January 16, 2002, to MTA (hereinafter referred to as “Walborn Letter”) is attached.  “According to HR 3849 Sec 5(a), a state shall not impose a tax on Internet access or online services.  HR 3849 Sec 10(9) states, “Online services means the offering or provision of information services combined with Internet access to a user.”


� Walborn Letter.  Op cit.


� Walborn Letter.  Id.
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