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Comments of the Montana Telecommunications Association

The Montana telecommunications Association (MTA) hereby responds to the Commission’s Notice of Inquiry (NOI) of February 25, 2002.  MTA represents commercial and cooperative local exchange companies in Montana.  These companies provide the full array of telecommunications services to Montana business and residential consumers.  Among the various products and services provided by MTA member companies are both incumbent and competitive local exchange offerings.

MTA believes that Qwest’s implementation of a local service freeze (LSF) option in Montana is both premature and anticompetitive.  MTA supports the comments of AT&T, as expressed in a letter to the Commission sent by AT&T Senior Attorney, Gary Witt, to Chairman Gary Feland on January 28, 2002.  (Hereinafter, Witt Letter.)

A Solution in Search of a Problem

Qwest purports to offer “protection” for consumers from “slamming” in the local service arena.
  However, nowhere in Qwest’s comments to the Commission regarding the Notice of Commission Action to suspend Qwest’s LSF option
 does Qwest mention that local service slamming is a problem, or even that it is occurring at all.  Its comments, on the contrary, attempt to link long distance slamming to the existance of local slamming, for which it proposes the LSF “solution."  Therefore, MTA asserts there is no problem for which “protection” is warranted.  

MTA believes it is appropriate to demonstrate the need for a program before initiating it, particularly when a program such as the LSF option has the effect of obstructing competition.  As AT&T contends (Witt letter, p.2), the FCC recognizes the anticompetitive potential of a local carrier freeze:

We [FCC] share concerns about the use of preferred carrier freeze mechanisms for anticompetitive purposes.  We concur with those commenters that assert that, where no or little competition exists, there is no real opportunity for slamming and the benefit to consumers…is reduced.  Aggressive preferred carrier freeze practices under such circumstances appear unnecessary and raise the prospect of anticompetitive conduct.  (Emphasis added.)

MTA wonders why Qwest has chosen to adopt this program at this time.  There is very little local service competition in Montana.  Those CLECs with enough tenacity to attempt to compete with Qwest have found competition difficult enough, without the additional burden of requiring consumers to take extra steps to unfreeze their accounts.

Under current rules and Qwest’s procedures, it is easier to freeze an account than to unfreeze it.  That’s because Qwest admits to soliciting customers calling its business office for whatever reason.  (Furthermore, Qwest asserts in its comments that it intends not only to solicit unsuspecting callers to its business office, but also to market its local freeze option.  To make it even more attractive, Qwest magnanimously is offering this “service” at no charge.)  While the customer may initiate a call to Qwest for an unrelated reason, Qwest simply uses the opportunity to divert the caller to its LSF solicitation.  But to unfreeze an account, an additional call is required, adding to the level of burden to which a customer may be subjected.  For example, a CLEC needs to establish contact with a customer, and then together the CLEC and customer must call a third party verifier to unfreeze the customer’s account.  Many customers may find it easy enough to be diverted the first time to an account freeze option.  However, they may be less inclined to go through the additional steps to unfreeze their accounts without significant additional effort by the CLEC, which already faces an uphill battle in winning customers from the incumbent.  

Moreover, as stated above, a carrier freeze option is intended to protect consumers from slamming.  But in the case of local service, there has been no slamming to MTA’s knowledge in Montana.  So why is Qwest offering to “protect” consumers from something that isn’t happening?  The only apparent reason is to lock customers into its local service before Qwest obtains 271 approval and before competition could threaten Qwest’s domination of local markets.  Such action appears arrogant and heavy-handed, since there really is no serious threat to Qwest’s hold over its local customers.

Further, local slamming is inherently more difficult than slamming of interexchange carriers.  The latter requires only the entry of an interexchange carrier’s code on a customer’s account.  The former, on the other hand, requires physical transfer of a customer’s lines from one office facility to the facilities of another carrier.  [I’m not sure this makes any difference, actually.  In either event, the carrier would carry out the slammer’s request, without appropriate anti-slamming verification.  A local slam may be more difficult to carry out, but it would be transparent to the customer, and therefore doesn’t make local slamming any more difficult to achieve than long distance slamming, from the slammer’s vantage.]
In short, in the absence of any significant competition, or more importantly, any evidence of local service slamming, or other demonstration of a need for protection, the LSF option is nothing more than an attempt to install an anticompetitive force field around already-captive customers of a monopoly provider.  There is no problem that warrants the “protection” of the LSF option, as proposed by Qwest.

Intent of Anti-Slamming Rules

The Commission’s February 21, 2002 work session is illustrative of the spirit and intent of the Commission’s anti-slamming rules.  At that work session Commissioners expressed an understanding of the intent of Montana’s anti-slamming rules.  Commissioners took pains to distinguish between “PIC” freezes (involving primary interexchange carriers) and local service freezes by intentionally avoiding the term, “PIC freeze” when referring to the local service freeze option being implemented at the time by Qwest.  Commissioners also noted that the local freeze appeared “heavy handed” and “anticompetitive.”  Moreover, it was recognized that there is no apparent local slamming problem in Montana; and, therefore, it seems that Qwest is trying to “preposition itself with conditions to preserve its monopoly.”  

MTA agrees with the spirit and intent of the Commission’s slamming rules.  They are designed to protect customers against slamming.  But where there is no slamming and little or no competition, the rules can be manipulated to achieve precisely the opposite of their intended purpose.  Instead of providing for consumer protection, the rules can be used for the untended purpose of monopoly preservation.

The Commission Has Authority to Impose an Indefinite Moratorium on LSF Freezes

AT&T points out that “the FCC has expressly stated that individual state commissions may prohibit the implementation of a preferred carrier freeze.”
  The FCC has stated that moratoria are permissible if state commissions “deem such action appropriate to prevent incumbent LECs from engaging in anticompetitive conduct…based on the incidence of slamming in their regions and the development of competition in relevant markets.”  AT&T notes that states including California, New Jersey and Texas have imposed moratoria.  

In New York, the NYPSC called an attempt by Verizon to impose an LSF “premature and inappropriate.”  And New York’s Attorney General called it an “unnecessary risk to local competition.”
  MTA concurs with these findings of the FCC and states where presumably consumers are subject both to more competition and potential for slamming than in Montana.

Recommendations:

The Commission should impose an indefinite moratorium on the application of local service freezes in Montana until such time that it determines that lifting the moratorium would be in the public interest.  Conditions that may warrant the Commission’s review of its moratorium would include the extent of competition in local markets, and more importantly, the extent of a local service slamming “problem,” as measured by consumer complaints or other objective data that the Commission may collect.  

Alternatively, Qwest could petition the Commission to lift the moratorium, subject to appropriate public notice and comment.  Under such a situation, it would be incumbent on Qwest to meet a high burden of proof to demonstrate: 1) a need for a local service freeze option, and 2) that such a freeze would not have adverse consequences on competition in the markets it serves.

If the moratorium were lifted at some time in the future, MTA believes the current rules applying to PIC changes are adequate.  However, it is critical that the Commission pay strict attention to the “marketing” of a freeze by incumbent carriers, as some customers may lack the sophistication needed to determine the competitive effects of a local service freeze.  Qwest may make a LSF sound attractive to an unsuspecting customer; but if the effect is to hinder competition from which the customer could be a beneficiary, then the marketing of the LSF is contrary to the consumer’s, and public’s best interest.

Further if the Commission were to lift the local freeze moratorium, MTA recommends periodic reviews, through surveys or other means, of the ease with which consumers can unfreeze their accounts, particularly if frozen by the incumbent carrier.   If it is determined that an LSF is harder to lift than to impose, and the effect is a burden on consumers who otherwise might opt for competitive alternatives, then the utility of the LSF option should be closely scrutinized.

Conclusion

In the absence of evidence to the contrary, a local service freeze is a wolf in sheep’s clothing.  It is nothing more than a monopolistic attempt to capture customers in perpetuity, under the guise of “consumer protection.” 

Respectfully submitted…
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