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Comments of the Montana Telecommunications Association

The Montana Telecommunications Association (MTA) represents independent telecommunications service providers, including incumbent local exchange companies (ILECS) throughout the state of Montana.  MTA’s members include both member-owned telephone cooperatives and shareholder-owned commercial companies.  These member companies collectively provide Montana’s telecommunications consumers with a full spectrum of services, including local exchange, interexchange, wireless, Internet and satellite services.  These companies have deployed and continue to deploy thousands of miles of fiber optic and other advanced telecommunications infrastructure, including broadband DSL and satellite capabilities.  

MTA’s member ILECs also are designated by this Commission as eligible telecommunications carriers (ETCs).  Accordingly, they provide universal services as defined and supported by the Federal Communications Commission.  The universal service support received by these companies is an essential ingredient in the ability of these companies to invest in vital telecommunications infrastructure, which brings Montana’s consumers affordable, quality telecommunications service.  Without universal service, it is unlikely these rural telecommunications service providers would be able to continue to invest in plant, and/or provide the quality of services they currently offer Montana’s consumers.  

MTA addresses the specific questions raised in the Commission’s NOI Part II of these comments.  We believe, however, that it is necessary first to discuss the broader context of universal service in Montana, and to address a wide variety of public policy issues raised by the NOI prior to answering the specific questions asked in the NOI.  

PART I: GENERAL DISCUSSION

Nature of Rural Companies

The Rural Task Force, commissioned by the FCC to develop recommendations for implementing the Telecommunications Act’s universal service policy, developed a substantial record on the nature of, and rationale for universal service.  The Task Force was comprised of industry representatives from local exchange, interexchange, and competitive exchange carriers, as well as consumer representatives and state and federal regulators.  The Task Force produced a series of definitive White Papers, and MTA urges the Commission to review these papers.

In White Paper 2, “The Rural Difference,” the Task Force detailed the characteristics of rural carriers, providing the policy justification for rural, high cost universal service support.  Findings from this White Paper are summarized below.  A more detailed description is provided in Appendix 1 of these comments.  MTA notes that Montana’s rural carriers exhibit all of these “rural differences” to a far greater extent than described in the following national context. 

· Rural carriers serve more sparsely populated areas.  The average population density is only 13 people per square mile for areas served by rural carriers, compared with 105 people per square mile in areas served by non-rural carriers.  

· Rural carriers have relatively high loop costs because of the lack of economies of scale and density.  Rural carriers experience difficulty and high cost in moving personnel, equipment and supplies to remote communities.  Geographic surface conditions require expensive, specialized outside plant construction practices.  More resources, including duplicate facilities and backup equipment are required to protect network reliability.

· The customer base of rural carriers generally includes fewer high-volume users, depriving rural carriers of economies of scale.  Multi-line business customers and special access services contribute far less revenue to rural carriers than to non-rural carriers.

· Customers of rural carriers tend to have a relatively small local calling scope.  Seventy to 80 percent of customers of smaller rural carriers can reach less than 5,000 other customers with a local call. 

· Rural carriers have substantially fewer lines per switch than non-rural carriers.

· Total investment in plant per loop is substantially higher for rural carriers than for non-rural carriers.  

· Plant specific expenses for rural carriers are substantially higher than for non-rural carriers as the subscriber base decreases.

· Customers served by rural carriers have lower household incomes and comprise a higher percentage of Native American customers. 

Montana’s independent telecommunications provider/ETCs serve fewer than three access lines per mile on average.  They provide service to over 31 percent of Montana’s telecommunications consumers working and residing in roughly 80 percent of Montana’s land mass, using over 178,000 access lines.  In short, Montana’s rural telcos and the areas they serve are remote by any standard, and would be found in the more extreme ends of the Task Force findings listed above.

Value of Universal Service to Montana ILECs and Consumers.

In 2002, $55 million of universal service support will flow into Montana.
  As discussed below, this support amount is based on money that has already been invested in Montana’s infrastructure by its independent telecommunications provider/ETCs in 2000.

We note, however, that universal service is only one—albeit essential—element in the revenue and investment structure of rural telecommunications providers.  Ratepayers and access charges comprise equally important revenue sources from which these companies recover their substantial network investment and operational costs.  Universal service and access alone can combine for as much as 80 percent or more of a rural telecom company’s revenues.  If universal service or access charges were significantly reduced, local rates would need to increase dramatically—far more than consumers’ energy rates may increase under the Commission’s default portfolio, for example.  Alternatively, investment in telecom infrastructure would need to be dramatically reduced if either universal service or access were diminished substantially.  More likely, a combination of increased rates and decreased investment would result.  

Unfortunately, both universal service and access are threatened today with potentially significant reductions, too.  Interexchange companies and large telcos with substantially urban—low cost—markets are pressuring policy makers in Washington, D.C. to revise access and universal service regimes to their benefit, and in a manner that would severely curtail the financial viability of rural Montana telecommunications providers.

What Universal Service Is, and Is Not

The Telecommunications Act of 1996 codified the federal policy of universal service: to make available to all Americans reasonably comparable telecommunications services at reasonably comparable rates.
 The Act, moreover, provides that universal service support must be sufficient and predictable.
 This policy has been successful in helping to bring affordable telecommunications services to rural America and other corners of our economy that are more difficult to serve and may not otherwise receive comparable, if any, telecommunications services.

The Federal Communications Commission has defined which essential telecommunications services are supported by universal service funding mechanisms.  These nine elements of supported service are:
  

1. voice grade access to the public switched network

2. local usage

3. dual tone multi-frequency signaling or its functional equivalent

4. single-party service or its functional equivalent

5. access to emergency services

6. access to operator services

7. access to interexchange service

8. access to directory assistance, and 

9. toll limitation for qualifying low income consumers.

The Telecommunications Act describes universal service as an “evolving level of telecommunications services.”
  MTA, the Montana Universal Service Task Force (MUST) and others have argued in comments to the FCC that universal service should include more than these “lowest common denominator” values.
 MTA believes, for example, that universal service should include equal access and promote higher bandwidth standards commensurate with today’s technologies and available services.  Universal service, in other words, should reflect a greatest common denominator approach, not least common denominator approach to supported services.  MTA argues that the FCC should not settle for just plain old telephone service.  Such an approach to supported universal services encourages low quality competitors to enter markets and offer inferior service at the incumbent’s support levels, which are determined by the incumbent’s cost of providing superior quality service.  (This “arbitrage” of universal service support by alternative carriers is discussed further below under “Designation of ETCs.”)

It is important to note that universal service does not include other services or infrastructure investments such as certain DSL or other broadband Internet-related expenses, competitive local exchange (CLEC) investments, cable service, long distance, and a host of other services provided by Montana’s telecommunications providers.  Also, universal service support applies only to an ETC’s study area, the service territory in which the telco provides universal services to consumers.  In other words, universal service does not support investments which are not directly attributable to the provision of supported universal service offered within a carriers’ universal service study area.

Local exchange carriers comply with a host of FCC accounting rules that determine the appropriate allocation of expenses and investment among regulated and non-regulated results, interstate and state results, and access elements.  These financial rules are found in Parts 32, 64, 36 and 69 of the FCC’s rules.  

Montana’s rural ETCs submit historical cost data to the National Exchange Carriers Association (NECA) under rules established by the FCC and administered by the Universal Service Administrative Corporation.
  Rural carriers are required to file this investment and expense data annually to NECA.  NECA then applies algorithms to carriers’ data to develop a study area average loop cost for each ETC.  Further, only companies that exceed a national average cost per loop by more than 115 percent can draw universal service.  Finally, even this universal service is subject to limitations on corporate operations expenses and overall caps on funding.

Thus, for example, a company whose per line costs are $400 per year, assuming a national average cost per loop of $240 and no other limitations, would receive a total universal service support of less than $85.
  

What does this mean in practical terms? In the example above with the company whose per line costs are $400, FCC rules allocate 25% ($100) of the carrier’s costs to the interstate jurisdiction for recovery.  These costs are recovered through the subscriber line charge and other loop cost recovery mechanisms such as long term support (LTS) and interstate common line support (ICLS).  The high cost support of $85 represents an additional assignment of cost to the interstate jurisdiction for recovery from the universal service high cost fund (HCF).  Thus, instead of recovering $300 from the state jurisdiction, the ETC recovers $215.  In other words, federal support mechanisms directly benefit Montana’s consumers and local carriers by reducing their intrastate recovery obligations.

That this mechanism has worked is obvious.  Montanans enjoy the benefits of affordable, quality telecommunications services throughout the state.

Designation of ETCs

The Commission’s NOI raises questions regarding jurisdiction and rules pertaining to the designation of ETCs as well as the annual certification of ETCs.

MTA strongly recommends that issues relating to the designation of ETCs should be considered separately, only if and when a non-designated common carrier applies to the Commission for designation as an ETC under the Commission’s authority derived from Sec. 214 (e) of the Telecommunications Act and Sec. 69-3-840, MCA.  Mixing together issues pertaining to designation of ETCs and issues regarding the certification of already-designated ETCs unnecessarily complicates this Notice of Inquiry.  The important matter at hand is the Commission’s interest in determining an appropriate process for annual certification of ETCs in Montana.

Notwithstanding MTA’s recommendation to defer the matter of exploring issues relating to designation of ETCs, MTA provides the following explanation of its rationale for making this recommendation.

Public law treats designation and certification under separate provisions.  Designation of ETCs arises from §214 of the Telecommunications Act, while certification derives from the FCC’s implementation of §254 universal service provisions.  

Under §214 of the Telecommunications Act, state commissions (with few exceptions, none of which apply to Montana) have authority to designate ETCs.  This section reads, in part:

Upon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission, so long as each additional requesting carrier meets the requirements of paragraph (1).  Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest.”   (47 U.S.C. 214(e).  Emphasis added.)

This specific mention of a discrete public interest test in rural areas further attests to Congress’ awareness of the special circumstances under which telecommunications services are made available in rural America.  While the Telecommunications Act has set as one of its primary objectives the encouragement of competition in telecommunications markets; it also sets as a co-primary objective the preservation and advancement of telecommunications services in rural America.  Congress recognized rural distinctions through a variety of provisions throughout the Act, including universal service, rural exemptions, suspension and modification language, and in this case, separate public interest tests for designation of additional ETCs in rural markets.

Thus, if a common carrier should apply to the Commission for designation as an ETC in areas served by rural telephone companies, it is clear that this Commission would need to determine that such designation is in the public interest. 

“Public interest,” however, specifically is not defined; and MTA contends it is prudent to maintain flexibility rather than to constrain the public interest by attempting to define—and thereby limit—its definition.   MTA believes that what may be in the public interest in one instance may not be in the public interest in another.  Additionally, “public interest,” like universal service, may evolve over time.  It is best, in MTA’s opinion, to keep the Commission’s powder dry when it comes to considering what is or is not in the public interest.  Rules tend to constrain the Commission’s latitude in determining what is best for Montana’s telecommunications environment.

It is clear, however, that designating an additional ETC in a rural area is problematic at best.
  FCC rules implementing the Act make matters even more complicated.  For instance, FCC rules provide that an additional ETC, once designated by the state commission, is eligible to receive universal service support at the incumbent’s rate.  This rule has led wireless carriers to apply for ETC designation in some states where they hope to receive a universal service windfall by arbitraging the costs of providing lower quality, less robust services against the incumbent’s universal service support, which is based on an entirely different cost and quality-of-service structure.  Wireless carriers do not provide equal access to their customers.  They do not provide local number portability; they don’t fulfill carrier of last resort obligations, TTY, E911 and other services and technologies that telecommunications consumers have come to take for granted from their wireline network.   Moreover, the Telecommunications Act allows non-incumbent ETCs an additional arbitrage play: they can combine facilities-based service with resold services of the incumbent’s.  Thus, they supply “universal” service wherever it is easiest for them, and receive universal service support based on the incumbent’s superior service, embedded plant, and high investment costs.  

Is this in the public interest?

In its zeal to promote competition, the FCC neglected the rural provisions of the Act when making universal service portable to all additional ETCs at the incumbent’s rate regardless of cost and quality distinctions that may exist between incumbent and competitive LEC/ETCs.  The result is that the FCC rules may create an opportunity to force uneconomic competition in some rural areas.  Many  markets are difficult enough to serve with an average of only three access lines per mile.  Creating competition for the sake of competition, especially if the “competition” provides lower quality services than the incumbent, merely exacerbates the problems carriers already have with recovering their substantial infrastructure investment over a sparse revenue base.  

Nationally, the universal service funding mechanism ends up paying for inefficiency when new ETCs are created where they otherwise should not exist.  This places unnecessary pressure on the universal service funding mechanism.  MTA questions whether it is in the public interest to compensate alternative carriers with universal service funds that are derived not from the competitor’s, but from the incumbent’s entirely different cost and quality structure.

MTA is concerned that current policies may create incentives to provide a lowest common denominator service for consumers.  If a competitive ETC offering a lower quality service enters the market of an incumbent ETC providing superior quality service, the low quality ETC could force the incumbent to match the competitor’s service levels in order to reduce costs of providing higher quality services.  Likely, the incumbent would need to reduce its investment costs as well as service quality.  The alternative ETC likely would not offer the same level of services but would continue to draw universal service at the incumbent’s levels as if it were providing service at the incumbent’s quality.  Consumers may end up with a choice of two carriers, each offering less than they (consumers) had before.

Is this in the public interest?

In a tale of two states, these assertions have been demonstrated.  For example, in Washington, US Cellular was designated an ETC in the service territory of Toledo Telephone Company.  Because of another deleterious FCC rule, which permits wireless ETCs to draw universal service based on subscribers’ mailing addresses--not actual physical residential or commercial presence--US Cellular not only draws universal service support at Toledo’s rate, but it actually draws more universal service support than the incumbent, Toledo Telephone Company.  This is possible only if US Cellular has more “subscribers” in the service territory than the incumbent.  It is doubtful, however, that every one of Toledo’s subscribers—plus some more--receives universal service from both Toledo and US Cellular.

In the tale of another state, Utah, the Utah Supreme Court recently upheld the Utah Public Service Commission's denial of ETC status to WWC Holding Co.  The Utah PSC found that designating WWC as an ETC was not in the public interest. 

In short, this Commission will want to consider portability, universal service support arbitrage, service quality, potential for of uneconomic competition, jurisdictional issues, and a host of other factors if and when it is presented with an application by a common carrier for designation as an additional ETC in a rural study area.  

Certification: Two-Year Time Lag
While designating ETCs is a matter best left for another day, this Inquiry also seeks comments on an annual process for certifying that ETCs appropriately account for the universal service funds they receive, and that any funds received are used for the purposes for which universal service is intended.

It is important to note that the current annual certification process began as a provision in FCC’s universal service Order for non-rural companies.
   In that Order, the FCC required an annual certification by non-rural carriers that they would use any universal service support received for its intended purposes.  This certification was prospective; non-rural companies were asked to certify that universal service received this year would be spent as intended next year.  Prospective certification is appropriate for non-rural companies because their recovery mechanisms are based on forward-looking cost models. 

However, rural carriers use actual, embedded historic cost data, not forward-looking cost models.  Universal service support received in 2002 is the result of cost studies filed with NECA for expenses incurred in 2000.  The FCC’s rural Order merely lifted the prospective aspect of certification for non-rural carriers and applied it to rural carriers.  Thus, the FCC’s universal service Order for rural companies asks Commissions to certify that ETCs in their jurisdictions “will” spend their universal service support funding as intended.  But, it is impossible to do so, as rural carriers’ universal service funds have already been spent, allocated, certified to NECA, and validated and audited by NECA; and reimbursement for these expenses is retroactive, not prospective.  

Under the FCC’s non-rural Order, and prior to the issuing of the rural Order in 2001, non-rural carriers certified that they would use universal service support for its indented purposes by filing with the FCC an affidavit attesting to such intent.  

Last year, 2001, was the first year in which rural carriers were required to certify that they use universal service for its intended purposes.  MTA requested last year, and the Commission granted, a process similar to the large, non-rural companies’, under which ETCs in Montana certified in a manner similar to an affidavit that they use universal service support for its intended purposes.
  Several other states implemented a similar, streamlined certification process.

Incumbent LECs already provide and certify a variety of financial data

As noted above, Montana’s incumbent local exchange carriers already comply with a host of elaborate accounting standards, such as Parts 32, 36, 64, and 69 of the FCC’s Rules.  Also noted above is the fact that Montana’s incumbent LEC/ETCs submit their data annually to NECA.  This data is certified by the carriers before they send it to NECA.  (Copies of carrier data certification forms submitted to NECA are attached as attachments 1 and 2.)  

Moreover, NECA audits the carriers’ data.  If there are discrepancies, NECA adjusts the data, and provides universal service support only according to audited, verified, and adjusted--if necessary--cost studies.  In other words, the information regarding ETCs’ universal service related expenses and revenue requirements already is subjected to close scrutiny and verification, after having been developed in compliance with existing FCC Rules and NECA procedures.

Further, MTA notes that carriers regulated by the Commission submit Annual Reports to the Commission.  Information included in these Annual Reports includes detailed expense, and rate base components; construction budget for the following year; and separate results of operations.  In short, the Commission already has at its disposal the necessary tools to validate how regulated ILECs invest and maintain their networks.

Benefits of Certification

MTA understands the Commission’s interest in disclosure of additional information regarding the expenses incurred by carriers providing universal service to Montana’s consumers.  Indeed, there may be public benefit derived from a more detailed disclosure of infrastructure costs and investment activity in Montana.
  Montana’s rural ILECs have nothing to hide.  Indeed, they are proud of the level of investment and commitment to quality service that they provide the communities and markets they serve.

Another benefit of certification is found in deterring uneconomic competition. As noted above, a variety of FCC rules can lead to arbitrage of universal service funding by alternative carriers or to the abuse of universal service intent by the creation of “phantom” customers through manipulation of the FCC’s subscriber location rules.  A certification process that applies to all ETCs should verify that all ETCs appropriately account for costs directly attributable to the provision of universal service, and that any universal service support can be directly linked to the provision of universal service to subscribers physically located in the ETC’s designated study area.  In short, the Commission must certify that the support provided to ETCs within the state “will be used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.”
  

If the result of providing more detailed information about universal service costs under an annual certification process is to preserve and advance universal service, protect the public interest, and ensure sufficient and predictable universal service support for business and residential consumers living and working in high cost areas of Montana, then MTA welcomes the Commission’s initiative.

Limits of Certification

MTA is concerned however, that the certification process remains informative, but not burdensome.  While it is clear that the Commission has an obligation annually to certify that carriers appropriately comply with the intent of the universal service provisions of the Telecommunications Act, it is not at all clear that the Commission has authority to use the certification process to go beyond the collection of pertinent information and the certification of ETCs’ provision of universal service based on the data submitted.  In fact, MTA contends the Commission lacks authority to use the procedures for certification of ETCs for anything other than confirmation of proper expense allocation and appropriate use of universal service support.  Nothing in federal or state statute, or rules pertaining to the certification of ETCs, would indicate otherwise. 

MTA therefore strongly discourages the Commission from considering the use of the certification process to develop rules, regulations or policies that threaten to direct the use of funds, or the allocation of costs associated with universal service.  Certification is not, and should not become a politically driven exercise.

The general categories in which universal service related expenses are allocated include:

· expenditures in general support; 

· central office switching; 

· central office transmission; 

· cable and wireline loop facilities; 

· depreciation; 

· general administration; 

· taxes; and 

· construction.  

The amounts in any given accounting category fluctuate from one year to the next.
  Hypothetically, the Commission could be tempted to prescribe spending levels in any category and/or overall spending levels based on information filed with the Commission in conjunction with an annual certification.  For example, if total expenses of a hypothetical ETC were $1.25 million in 1999, and $1 million in 2000, the Commission might consider requiring carriers to “match” their investment in, say, maintenance from one year to the next as part of the certification procedure (lack of authority to do so notwithstanding).  It would be erroneous, and potentially disastrous for the Commission to “conclude” that spending in 2000 should have been $1.25 million.  Such a conclusion could lead to “gold plating” investment levels just to match a certain “target” amount, despite the economic reasons to make, or not make particular expenditures.  Further, prescribed spending and resulting gold plating only place additional funding pressure on the universal service funds.  Similarly, the switching account may “spike” in one year, and not the next, because a carrier made substantial investment in new switching equipment in one year.  This investment would appear in increased depreciation expense in subsequent years.  Thus, the same $1 million of universal service related expenses may tell an entirely different story in one year compared to another. 
  

In other words, certifying the validity of data reported to NECA and USAC as accurate, and certifying to the Commission that carriers use universal service support for its intended purpose is perfectly valid and appropriate.   However, MTA strongly urges the Commission to resist any temptation to use information that may be provided under any certification process developed from this Inquiry to engage in industrial policy by micromanaging the expenditures of carriers.  

Certifying and verifying that the system works as intended is perfectly appropriate public policy.  Using such information for political purposes goes beyond the Commission’s authority under universal service certification rules, and is bad public policy.

 If it ain’t broke...

MTA reminds the Commission that the independent carriers of Montana are providing generally good-to-superior service for their customers.  These  currently-designated ETCs are doing just what public policy and universal service intends: they’re providing quality, affordable service to Montana’s consumers.  While we understand the Commission’s desire to be prepared for contingencies that could arise at some point in the future, we urge the Commission to avoid creating solutions for which a problem does not exist.  

Uniform Requirements

As aforementioned, whatever certification process the Commission develops, it must be non-discriminatory and apply fairly and evenly to all ETCs.  The Commission may wish to certify that universal service support received by Montana’s ETCs is directly attributable to universal service expenses incurred.  Moreover, the Commission may want to verify that universal service is being used for intended purposes: to provide affordable access to all Americans.  In short, the Commission must certify that all ETCs’ costs are appropriately and properly accounted for; directly attributed to the provision of universal service; and that the support provided to ETCs within the state is used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.  All carriers must certify to these same standards.

PART II: RESPONSES TO SPECIFIC COMMISSION QUESTIONS

MTA provides the following responses (in italics) to the specific questions asked by the Commission. We reference Part I of these comments for further background and rationale where appropriate.  In particular, we suggest that the Commission establish a streamlined certification process for ETCs in Montana, using currently available and reported data that these carriers submit to NECA, USAC or the Commission itself in Annual Reports filed by carriers regulated by the Commission.

I. Criteria and procedures for designation as an Eligible Telecommunications Carrier

a. How may the Commission implement an efficient and meaningful annual procedure to implement the certification requirements by which a carrier will be designated an ETC?

MTA interprets this question to apply to the annual certification process, and not an annual designation process.  As discussed above, designation of an ETC occurs once, when a carrier applies to the Commission for such designation.  There is no annual designation process contemplated in statute or rules.  Questions I(b) and I(c), below, pertain to designation of ETCs.  While MTA responds briefly to these questions, we reiterate our recommendation that more detailed consideration of the questions and related issues best is taken up in another docket if and when a carrier seeks designation as an ETC in an area served by a rural ETC.

MTA recommends that the Commission adopt a standard form by which all designated ETCs in Montana can attest to the veracity of the cost/expense data they submit to the universal service fund administrator (NECA, in the case of Montana’s existing rural ETCs).  This data should be in summary form and should not impose additional accounting burdens on carriers, as the information provided to NECA already complies with federal accounting standards and is certified by carriers and verified by NECA, subject further to audits and, wherever necessary, adjustment.  

MTA recommends that data requested include current (i.e., “reporting year”) summary totals for the following categories:
  

· expenditures in general support; 

· central office switching; 

· central office transmission; 

· cable and wireline loop facilities; 

· depreciation; general administration; 

· taxes; and 

· construction.

All ETCs should certify to the accuracy of the expense data submitted and to its compliance with federal universal service rules.  If they do not submit data to NECA, then they should certify that data they submit complies with federal and other accounting standards, and that the data accurately reflect only costs directly attributable to the provision of universal service supported services.
    

All ETCs should verify/confirm/certify that any universal service support funds received are used only for the provision, maintenance and upgrading of facilities and services for which the support is intended.  

In other words, expenses submitted (and summarized for submission to the Commission in the annual certification process or as provided in the Annual Report) and funds received should be attributable directly and only to the provision of universal service supported services.  Conversely, carriers should attest that they are not receiving universal service for expenses incurred or services provided that do not relate to the provision, maintenance and upgrading of facilities and services for which the support is intended.  This means that support received should be associated directly with expenses incurred for the provision of universal service.  Support should not be received for costs not incurred, or customers that don’t physically work or reside in the ETC’s universal service study area.

Finally, any certification form adopted by the Commission must account for the timing of rural universal service support.  Montana’s Rural ILECs can attest to the accuracy of data submitted to NECA for the most recent year such information is available, and for past years in which data has been submitted.  And carriers can attest to funds received.  But as noted above, funds received this year (2002) related to expenses submitted in 2000.  Thus, carriers either can certify that funds they receive have been spent for intended purposes, or that funds they will receive will have been spent for intended purposes.  But they cannot certify that funds received this year “will” be spent for intended purposes, because such funds “were” already spent two years prior.  

As a solution to this dilemma, MTA offers the following recommendation: carriers can certify that universal service funds received in 2002 reflect expenses properly accounted for and submitted to NECA or USAC in 2000 (or current “reporting year”).  Moreover, they can estimate 2002 (or current calendar year) expenses and certify that these expenses accurately reflect costs directly associated only with the provision of universal services as intended and that universal service support received will be based on these cost data and will accurately relate to the provision of universal services as intended.

MTA offers a proposed certification and data submission format for the Commission’s consideration, as Attachment 3 to these comments.

b. What performance criteria, if any, should the Commission impose on a carrier in designating it an eligible telecommunications carrier?

As discussed above in these comments, the Commission has a responsibility to verify that a carrier can in fact provide the nine services defined by the FCC as supported services throughout a designated study area.  Beyond meeting the “basic” requirements for designation as an ETC, the Commission has the authority to establish other criteria for designation, as affirmed by the 5th Circuit Court of Appeals.  Further, the Commission will need to determine whether designation of additional ETCs in areas served by rural telephone companies is in the public interest.
  MTA assumes the Commission would conduct a full “due diligence” proceeding to determine technical aspects including technology capabilities and limitations, service and maintenance capabilities, willingness and ability to provide service including carrier of last resort service, financial viability and investment quality, compliance with FCC financial accounting standards, or an appropriate substitute, ability to invest in infrastructure commitments, customer service levels, quality of service issues including bandwidth capabilities, call completion/disconnection records, and other tangible measurements of service performance capabilities.  Meanwhile, the public interest aspect of any proceedings would involve determinations that go beyond performance measurements.  

c. In light of the recent opinion in WWC Holding Co. v. Public Service Commission of Utah, 2002 UT 23, filed March 5, 2002, what public interest factors should the Montana Commission utilize in assessing whether a carrier should be designated an ETC and what weight should those factors be given?

MTA commends the Commission for drawing attention to the Utah decision.  As noted above, however, the public interest is best left “open.”  While Utah based its public interest determination on factors such as the effect of designating an additional ETC on the state’s universal service program, among other factors, there are several other criteria that are equally as important in determining public interest.  MTA strongly recommends that the Commission not confine itself to a defined set of public interest factors.  

II.  Criteria and procedures for monitoring and directing universal service funds

a. What procedures should the Commission utilize to ascertain whether the support provided to a carrier by virtue of its status as an ETC is being used for the provision, maintenance and upgrading of facilities and services for which the support is intended?

MTA asserts that an annual certification process as discussed in these comments is sufficient for the Commission reliably to determine that ETCs accurately account for and attribute universal service expenses properly for submission to NECA, and that universal service support received is properly associated with those expenses.

b. Should carriers be required to submit fund use and receipt information to the Commission, and if so, what should that information include?

MTA believes that the process outlined above does provide fund use and receipt information, assuming that “fund use” means the expense categories to which cost data are allocated for submission to NECA.  We reiterate that the expense (fund use) comes first, and receipt second, with a two-year lag between the former and latter.

c. What auditing, investigation, informal inquiries, reports, etc. should be used by the Commission to monitor fund use?  

The information submitted with the annual certification is sufficient.  Such information is already subject to FCC accounting rules, certification by the carriers before submission to NECA, NECA audit, etc.  No new procedures, reports, audits, etc. should be established which effectively would create burdens on carriers without revealing any additional information not already available from NECA or the USAC web site.

MTA notes that any party, including the Commission, can file a complaint; and the Commission can launch an investigation with due cause at its discretion under its existing statutory authority.


d. To what extent do NECA or other reports and audits provide a basis for making determinations about fund receipt and use?

MTA contends that in addition to Annual Reports filed by regulated ETCs, NECA and USAC provide the best reports and audits available.  We find no better mousetrap; there’s no need to invent one.

III.  Criteria and procedures for imposing penalties

a. What authority does the Commission have to impose any remedy?

The Commission has limited direct remedy authority.  It can file a complaint in District Court against a regulated utility which violates the law or Commission rules.  MTA notes that 35-18-104 MCA specifically exempts cooperatives from Commission jurisdiction, while 69-3-840 provides a narrow exception in the case of designating ETCs.

b. What remedies are appropriate, for example:

i. If a carrier is not using support for the purposes for which it is intended, how should the Commission direct a carrier to redistribute the funds?

The Commission’ remedy authority is limited.  The Commission lacks authority to direct a carrier to “redistribute” universal service funds.  First, there is no provision in the Commission’s enabling statute that provides such specific authority.  The Commission cannot assert jurisdiction where it is not specifically granted.  Second, universal service is a federal support program, subject to federal accounting rules and standards, as implemented by NECA under the auspices of USAC. 

Nor can the Commission revoke an ETC designation.  Again, there is no federal or state provision specifically granting such authority.  Once designated, an ETC (i.e., not the Commission) can relinquish its designation in any area served by more than one ETC, after providing advance notice to the Commission of its intent to relinquish its designation.  The Commission “shall permit” an ETC to relinquish its designation under these circumstances.

Notwithstanding legal/jurisdictional matters, MTA reiterates its discussion in Part I of these comments regarding the slippery slope the Commission would find itself on as soon as it embarks on second guessing when, how, or where companies should allocate their universal service expenses or spend their federal universal service support revenues.

ii. What kind of penalty would be appropriate for carriers who are not properly using the support they are receiving, and how should it be structured and implemented?  

As noted above, the Commission has authority to launch an investigation of any regulated carrier it suspects of violating Commission rules or statute.  Similarly, the Commission can sue regulated utilities in District Court.

Additionally, MTA believes the Commission may have implicit authority to deny certification of an ETC’s eligibility to receive universal for one year.  Since the Commission is granted by Federal Order the authority annually to certify ETCs’ eligibility to receive universal service support, it is reasonable to imply that such certification is not automatic.  Thus, the Commission may not certify a carrier, and the carrier consequently would not be eligible to receive universal service for the year in which certification is not granted.  

Denial of eligibility to receive universal service support is a significant penalty that cannot be taken lightly.  Such denial would need to be based on substantial, credible evidence.  Moreover any non-certification would be appealable in Court.
  Finally, since authority to certify is an annual process, “non-certification” similarly would be subject to annual review.

Respectfully Submitted,

Geoffrey A. Feiss, General Manager

Montana Telecommunications Association

208 North Montana Avenue, Suite 207

Helena, Montana  59601

406.442.4316

gfeiss@telecomassn.org
May 6, 2002
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 “The Rural Difference”

· Rural carriers serve more sparsely populated areas.  The average population density is only 13 people per square mile for areas served by rural carriers, compared with 105 people per square mile in areas served by non-rural carriers.  Rural carriers serve 70 percent of the serving areas with fewer than five lines per carrier serving area, but only 10 percent of the areas with over 100 lines.

· There is significant variation in study area sizes and customer bases among rural carriers.  The average population density of areas served by rural carriers varies dramatically.  Rural carriers in Alaska serve populations of 0.58 per square mile, while rural carriers in some states serve populations of over 100 people per square mile.

· Isolation of areas served by rural carriers results in numerous operational challenges.  Rural carriers have relatively high loop costs because of the lack of economies of scale and density.  Rural carriers experience difficulty and high cost in moving personnel, equipment and supplies to remote communities.  Geographic surface conditions require expensive, specialized outside plant construction practices.  More resources, including duplicate facilities and backup equipment are required to protect network reliability.

· The customer base of rural carriers generally includes fewer high-volume users, depriving rural carriers of economies of scale.  On average, multi-line business customers represent about 13 percent of total business lines served by rural carriers compared to over 21 percent of the lines served by non-rural carriers.  Special access services purchased by large users only represent about 3 percent of total interstate revenues for rural carriers, compared to nearly 18 percent for non-rural carriers.  

· Customers of rural carriers tend to have a relatively small local calling scope.  Seventy to 80 percent of customers of smaller rural carriers can reach less than 5,000 other customers with a local call. 

· Rural carriers have substantially fewer lines per switch than non-rural carriers (1,254 v. over 7,000), providing fewer customers over which to spread high fixed network costs.  Rural carrier study areas with more than 100,000 lines average nearly 3,000 lines per switch, compared to an average of only 223 lines per switch for study areas with less than 500 lines.

· Total investment in plant per loop is substantially higher for rural carriers than for non-rural carriers.  On average, total plant investment per loop is over $5,000 for rural carriers, compared to less than $3,000 for non-rural carriers.  Average total plant investment per line increases as line size of the study area decreases.  The range of values for total plant investment per loop for rural carriers ($1,140 to $40,500) is far greater than the range for non-rural carriers ($1,570 to $4,350).

· Plant specific operations expenses for rural carriers tend to be substantially higher than for non-rural carriers.  On average, plant specific expenses per loop are $180 for rural carriers compared to $97 for non-rural carriers.  Average rural carrier plant specific expenses increase consistently as the number of lines served decreases.  The range of total plant specific expenses per loop for rural carriers ($4 to $1,585) is substantially greater than for non-rural carriers ($38 to $163).  Depreciation expenses and corporate operations expenses per loop tend to follow similar trends.

· Customers served by rural carriers have different demographic characteristics from customers served by non-rural carriers.  1990 U.S. Census data indicates that the average annual household income for customers in rural carrier service areas was $31,211, twenty percent lower than that of non-rural carrier customers ($38,983).  Rural carriers serve a higher percentage of Native American customers. 

Appendix 2: Web Reference Sites

The following Web sites provide current information on universal service:

URL








Description

www.naruc.org/resources/state.html
Links to state Commission web sites

www.universalservice.org
USAC main page.  USF data and forms

www.universalservice.org/overview/filings/default.asp
 Lists USF received by every ILEC in Appendix HC10

www.fcc.gov/ccb/universal_service
Chronological listing of FCC filings.

� See the Rural Task Force’s web site at  � HYPERLINK http://www.wutc.wa.gov/rtf ��www.wutc.wa.gov/rtf�.


� Source: National Exchange Carriers Association (NECA).  $48M is attributable to high cost loop support (HCLS) and $7M to interstate common line support  (ICLS).


� 47 U.S.C. 254 (b)(3).  “Consumers in all regions of the Nation, including low-income consumers and those in rural, insular, and high cost areas, should have access to telecommunications and information services, including interexchange services and advanced telecommunications and information services, that are reasonably comparable to those services provided in urban areas and that are available at rates that are reasonably comparable to rates charged for similar services in urban areas.”


� 47 U.S.C. 254 (b)(5). “There should be specific, predictable and sufficient Federal and State mechanisms to preserve and advance universal service.”


� 47 C.F.R. §54.101(a).


� 47 U.S.C. 254(c)(1).  “Universal service is an evolving level of telecommunications services that the Commission shall establish periodically under this section, taking into account advances in telecommunications and information technologies and services.”


� See for example, the Reply Comments of the Montana Telecommunications Association, IN THE MATTER OF Federal-State Joint Board on Universal Service. Common Carrier Docket 96-45.  January 4, 2002.


� Some carriers do not participate in NECA’s pooling mechanisms, and submit data subject to the same federal accounting rules to the FCC.


� Average per line costs in Montana are substantially higher.


� A good discussion of States’ responsibilities in designating ETCs, and their responsibility to account for public interest considerations is found in the NTCA 21st Century White Paper Services, White Paper 4: “Coming About: Promoting Proper Policy for Rural Telecommunications.”  December, 2001.  This paper can be downloaded from � HYPERLINK http://www.ntca.org ��www.ntca.org�. 


� Ninth Report and Order.  FCC Rcd. 20483 (1999).


� See letter to “All Montana ETCs, Rural and Non-Rural”  from PSC Chairman, Gary Feland. August 30, 2001  “…following consideration of carrier inquires in documents on the matter, …all that should be required this year is the cover letter and the affidavit.”   


� MTA notes that universal service data already is publicly available on USAC’s web site.  MTA invites interested parties to visit the site at � HYPERLINK http://www.universalservice.org ��www.universalservice.org�. 


� 47 C.F.R.§54.314.


� Depreciation, for example, not only includes depreciation of investments incurred in the current reporting year, but in the previous 1, 3, 5 or even 20 years.  In short, depreciation expense represents accumulated investment over many previous years.


� MTA offers these scenarios only as a cautionary note, not because we suspect the Commission of entertaining such a procedure or policy.


�  By “reporting year,” MTA means the year in which the expense amounts by category are submitted to NECA.  Expense data submitted to the Commission for certification in 2002 would be from the 2000 “reporting year,” for instance.


� This information already is available to the Commission from regulated companies’ Annual Reports.


� 47 U.S.C. 241(e), cited earlier, requires ETC designations to be “consistent with the public interest, convenience and necessity,” regardless of whether they serve rural or non-rural areas.


� 69-3-103(c), MCA.


� 35-18-104 MCA reads: “Cooperatives and foreign corporations transacting business in this state pursuant to this chapter: (1) are exempt in all respects from the jurisdiction and control of the public service commission of this state.”  69-3-840 MCA states in part: “(1) The commission is authorized to designate telecommunications carriers as eligible for federal universal service support in accordance with 47 U.S.C. 214(e)(1) and 47 U.S.C.254, and for any Montana universal service funds.  This authorization applies to all telecommunications carriers notwithstanding the carrier’s exemption from further regulation by the commission.”


� 69-3-840(5) MCA.





�Need legal review/confirmation of commission authority here and in III (remedies and penalties).


�Does this assertion require a cite, or a statutory amendment?
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