June 28, 2002

BEFORE THE BOARD OF LAND COMMISSIONERS AND

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

OF THE STATE OF MONTANA

In the matter of amendment of
)

NOTICE OF PUBLIC HEARING

ARM 36.2.1005 amending the 
)

ON PROPOSED AMENDMENT

minimum easement charge under
)

the jurisdiction of the State

)

Board of Land Commissioners
)

Comments of the Montana Telecommunications Association

The Montana Telecommunications Association (MTA) represents independent, rural telecommunications service providers offering a full spectrum of telecommunications services to rural customers and communities throughout the State of Montana.  MTA’s members include member-owned telephone cooperatives and shareholder-owned commercial companies.  Collectively, Montana’s independent local exchange carriers (LECs) serve roughly one-third of all local access lines in the state.  They invest over $70 million annually in Montana’s telecommunications infrastructure and employ roughly 1,000 Montana citizens.  Some of MTA’s member companies have combined their resources to provide a broadband backbone network that links rural communities in Montana with state-of-the-art telecommunications connectivity.  Several of these companies also have deployed a network of over 90 full-motion, two-way videoconference facilities in rural Montana communities, including at all of Montana’s tribal colleges and scores of other educational institutions.  These systems provide telemedicine, distance learning and other educational/economic opportunities for remote communities of Montana.

MTA’s member companies serve on average fewer than three customers per mile.  Yet, these companies provide some of the best technologies, and highest quality of service in the land.  They have deployed over 5,000 miles of fiber optics in Montana.  Over 150 rural communities have high-speed DSL or cable-modem service offered by the rural independent local exchange companies.  Broadband satellite service is available throughout the state.  MTA’s members also offer Internet, long distance, wireless, and competitive local exchange services.

The quality of telecommunications service that Montana’s rural communities enjoy is among the best in the Nation.  This level of service is not cheap, however.  With tremendous investment and operational expenses combined with small population/customer densities, these rural companies have few options for recovering their substantial network investment.  Because of this high expense/low customer density ratio, any additional demands on their limited resources affect the level of network investment, or the rates they charge their customers.

Policy considerations

MTA’s primary concern with regard to the proposed amendment is the preservation of its members’ ability to provide affordable service to Montana’s telecommunications consumers.  The deployment of advanced telecommunications infrastructure is critical to the state’s economic viability.  Policymakers in Washington and Helena alike regularly call for the timely deployment of broadband capabilities and other advanced telecommunications services.  To meet the political and economic demand for broadband deployment requires reaching consumers wherever they work or reside.  However, the process of getting facilities from point A to point B can take more than a dozen permits from a gaggle of federal, state and/or local government entities.  The Land Board is just one of many obstacles placed between consumers and the advanced telecommunications facilities they seek.
   Thus, MTA places a premium on administrative efficiency, ease of deployment and cost-effectiveness.  To the extent administrative burdens and expenses can be minimized, or eliminated, deployment of telecommunications assets will be facilitated.  Of course, the converse is true, too.  

Directly related to simplicity is predictability.  If companies easily can predict the costs of deploying facilities from point A to point B, it is more likely that business plans can be built around valid assumptions, thereby facilitating the deployment of infrastructure.

Further, compliance costs are reflected in customer rates, or lower levels of investment in network infrastructure, or both.  While we realize the Board’s interest in securing revenues for our state’s education budget through the management of state trust lands, we point out that it is the same ratepayer/taxpayer who ultimately pays such easement charges either through taxes or easement charges themselves.  Moreover, as noted above, to the extent that unnecessary regulatory/administrative burden obstructs infrastructure deployment, the consumer pays again in the form of lost service.  The negative consequences of deployment obstacles are exacerbated when multiple agencies impose different rules.  MTA does not consider having to obtain multiple permits to deploy a single telecommunications cable simple, predictable or efficient.

Definitions

Minimum charge.  MTA understands that the intent of the proposed amendments is to “simplify and modernize” only the minimum charge imposed on use of easements on school trust lands.  Moreover, MTA recognizes the Land Board’s assertion that it has been using the $100 minimum for eight years based on Department “policy.” In this regard, we note that the $100 minimum meets the policy criteria of simplicity, efficiency, and predictability in a manner that minimizes negative effects on customer rates and deployment of telecommunications assets.

Our concerns are not with the minimum charge, per se, but with the rest of the rule.  Specifically, other terms in the proposed rule raise policy concerns with regard to efficient, cost-effective deployment of telecommunications infrastructure.  A discussion of these terms follows.

Market value.  Market valuation is as complicated and cumbersome as the minimum charge is simple and easy.  If a company needs to lay a cable across a mile of land, which contains a variety of uses ranging from agricultural to commercial to residential, a series of assessments or appraisals may be required.  Each requires both the company (and ultimately its customers) and the state (and its taxpayers) to spend valuable time and resources.
 

MTA reiterates that this process is repeated in some manner for each state,  federal or local government agency with which the company must deal to get from point A to point B.  Thus, companies are faced with repeating the same or similar process potentially several times before being able to deploy telecommunications assets.  

If the State continues to implement a market value approach, MTA strongly urges the State to adopt a uniform system by which market valuation can be determined cost-effectively and efficiently.  We urge that such a system be kept as simple, predictable and efficient as possible.  In this regard, we offer below a recommendation that combines “market value” and “land encumbered” in a manner that both benefits the state’s administration of easements and facilitates utilities’ deployment of telecommunications infrastructure in Montana.

Area encumbered.  The 2001 Legislature passed SB 31, providing an efficient means of registering historic easements.  MTA supported this legislation.  In an effort to encourage compliance, and to minimize regulatory burden, the Department adopted a policy under which the area encumbered by an easement is kept at a minimum.  That is, the actual “footprint” of the facility using the easement is what determines the area encumbered.  The actual, physical easement required for a buried cable, for example, is only a few inches.  Occasional access and egress to the easement for maintenance or installation purposes can be negotiated separately, but do not require a permanent easement.

MTA commends the Department for adopting a “user-friendly” approach to the definition of “area encumbered” for historic easements.  We question why the Department or Land Board (or State, under a recommended statewide easement policy) cannot adopt such user-friendly rules across the board.  Since the ratepayer is the taxpayer, charges for “encumbered” land come out of the same pocket.  If it’s prudent to minimize exposure with historic easements in an effort to facilitate compliance and/or reduce administrative expense, why doesn’t the same rationale apply to new easements?  

In light these concerns, MTA offers the following recommendation for consideration by the Land Board and all other state agencies with jurisdiction over rights or way and easements.  

MTA recommends assessing only the minimum footprint of the cable, tower or other facility requiring an easement.  In the case of buried telecommunications facilities, an area no wider than one foot is “encumbered.”  Access to and from the easement should not be considered “area encumbered.” Instead, such access during construction and at any time when there may be a need for maintenance, etc., should be granted a temporary construction permit subject to a flat fee and expedited approval process.

Damages.  MTA is concerned that damages can be defined subjectively and potentially retroactively.  Obviously, if a party is negligent or malicious and causes physical damage to land or structures, then the party should be held accountable for actual damages caused as a result of granting an easement.  However, MTA contends that the activities of its members in laying cable cause no damage to lands.  MTA member companies dig trenches, lay cable, and restore the land to its original condition.  There is no loss or alteration to the use of the surface land.  We assume that such activity is not what the Land Board or Department has in mind when determining what “damages” means.  However, we believe that such activity should specifically be exempted from any definition or application of damages.

Conclusion and Recommendations

Minimum charge.  MTA has no objection to imposing a $100 minimum easement charge.  In fact, MTA contends that the minimum charge is consistent with important policy criteria that the Department and Land Board (and State) should consider in implementing any easement policies.  Those criteria are simplicity, predictability, and cost-effectiveness, with minimal effect on rates or the deployment of telecommunications infrastructure.

Market value.  Market valuation should be predictable and easy to administer.  The Department should adopt uniform rules consistent with other state, federal or local agencies.  If the state continues to implement a market value approach to easement assessment, MTA opposes any effort to value land for purposes of determining easement charges based on the “economic value” of the land to the company.

Area encumbered.  The area encumbered by an easement should be no more than one foot for buried cable.  Determining the area encumbered should be based on a “least burdensome effect” policy, which focuses on establishing the minimal easement footprint necessary to deploy an asset.

Access to and from an easement should be granted by a construction permit, which is approved quickly and cost-effectively, without requiring lengthy, costly application process.

Damages.  Routine cable deployment and area restoration do not qualify as damages.  Only negligence or malicious intent should trigger an inquiry into potential damages.  MTA is concerned that definition of what constitutes damages can fall victim to subjective criteria.  MTA recommends a standard definition of “damages,” based on application of uniform rules across all state or federal agencies.

Uniformity.  As noted above, infrastructure deployment today is subject to a variety of rules, procedures, permits, and ultimately, costly delays.  MTA recommends an efficient, user-friendly, statewide, uniform easement procedure that satisfies the State’s need to manage State lands, while concurrently facilitating the deployment of advanced infrastructure and services to Montana’s consumers.  In this regard, MTA notes that other State and local entities already institute processes by which easements are granted in less than 30 days.  Obtaining an easement from the Land Board, on the other hand, often takes as much as 12 months, or more.  MTA finds such delays unacceptable to both infrastructure providers, and more importantly, to Montana’s business and residential consumers.  By recommending a statewide, uniform easement process, MTA assumes that rules ultimately adopted by the State not only would be cost-effective, simple and predictable, but that easements under the vast majority of circumstances could be granted within a reasonable period of time (i.e., 30 days or less).

Due process.  MTA’s recommendations assume initiating a rulemaking process whereby parties can reach consensus definitions by which uniform statewide easement rules will be determined after full public participation recognizing the due process rights of all parties.

MTA is pleased to provide these comments and recommendations.  We look forward to working with the Department and State in developing a uniform, cost effective approach to the management of State rights of way and easements.

Respectfully submitted,

Geoffrey A. Feiss

General Manager

Montana Telecommunications Association

208 North Montana Avenue, Suite 207

Helena, Montana  59601

gfeiss@telecomassn.org
June 28, 2002
� MTA notes that many of the same obstacles deter deployment of wireless facilities.  


� MTA members report 12-18 month delays in obtaining permits from the Land Board, while other entities, such as counties or MDT (Montana Department of Transportation) take only days or a few weeks.
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