BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

In the matter of the proposed
)
 

amendment and repeal of 

)

ARM 42.20.501, et al., relating
)


MAR Notice No. 42-2-698

to property phase-in valuation
)

Comments of the Montana Telecommunications Association

The Montana Telecommunications Association (MTA) represents both commercial and cooperative independent local exchange telecommunications carriers (LECs) in Montana, serving over 21% of all access lines in the state.  MTA members also provide a wide variety of other telecommunications services, including competitive local exchange (CLEC) services, wireless, long distance, dial-up and broadband Internet, statewide videoconference and broadband backbone services, among others.

MTA’s comments are directed at the proposed amendment to ARM 42.20.512, Valuation of Class Five Locally Assessed companies.  Specifically, MTA opposes the proposed amendment.  

MTA disagrees with the Department’s characterization in the “Reasonable Necessity” explanation of the amendment.  The Department states that it “is proposing to amend ARM 42.20.512 for housekeeping purposes only.”  While that may be the case for changing the numeric “5” to a text “five” in the title, it is not the case in the proposed addition of text in the rule itself.  

The “Reasonable Necessity” explanation further states that “the rule is further amended to include locally assessed telecommunications companies because they are in class five property.” 

MTA believes that the effect of this amendment is an expansion of the Department’s authority to centrally assess locally assessed telephone companies.
  The proposed amendment cites as its authority 15-1-201 MCA.  The proposed amendment further indicates it is implementing 15-6-153 MCA.  MTA believes that neither citation provides the Department with authority to centrally assess telephone companies that operate within a single county.

First, 15-1-201 MCA (2001) provides the Department with “general supervision over the administration of the assessment and tax laws of the state…”
  The proposed rule does not, however, cite 15-23-101 (2001), pertaining to properties centrally assessed:

The department shall centrally assess each year:…property owned by a corporation or other person operating a single and continuous property operated in more than one county or more than one state…(15-23-101(2) MCA (2002).  Emphasis added.)

Second, MTA was integrally involved in the events which led the 1999 Legislature to amend 15-6-135 MCA under House Bill No. 128 (hereinafter, HB 128).  The intent of HB 128 was to reduce from 12% to 6% the tax rate of the largest telecommunications companies (and other companies taxed then at 12%) in Montana.  The Legislature intentionally held cooperatives and other telecom companies harmless.  The title of HB 128 reads, in part:

AN ACT GENERALLY REVISING THE TAXATION OF TELECOMMUNICATIONS SERVICES PROVIDERS; IMPOSING A 3.75 PERCENT STATEWIDE RETAIL TELECOMMUNICATIONS EXCISE TAX TO REPLACE REVENUE LOST FROM MOVING THE TELECOMMUNICATIONS SERVICES PROVIDERS PROPERTY FROM CLASS NINE TO A PROPERTY TAX CLASS THIRTEEN AND FROM THE REPEAL OF THE TELEPHONE COMPANY LICENSE TAX;…MOVING CLASS SEVEN TELECOMMUNICATIONS PROPERTY TO CLASS FIVE; CREATING A SEPARATE CLASS OF PROPERTY FOR CENTRALLY ASSESSED TELECOMMUNICATIONS PROPERTY
…(Emphasis added.)

Specifically, the Legislature added a new subsection (g) to 15-6-135 MCA.  Without the amendment, certain telecommunications property in Class 7 at the time would have received anomalous treatment, effectively being taxed at a higher rate than any other telecommunications property in the state. 15-6-135(1) MCA therefore was amended to read, in part: 

Class five property includes:…

 (g) all property used and owned by persons, firms, corporations or other organizations that are engaged in the business of furnishing telecommunications services exclusively to rural areas or to rural areas and cities and towns of 1,200 permanent residents or less.


As the Title of HB 128 indicates, a new Class thirteen was established for taxation of centrally assessed property.  This section specifically exempts Class five property from central assessment.  Section 35 of HB 128 states:

(1) Class thirteen property includes allocations of centrally assessed telecommunications services companies.

(2) Class thirteen property does not include:

(a) property owned by cooperative rural telephone associations and classified in class five; or

(b) property owned by organizations providing telecommunications services and classified in class five.  (Emphasis added.)

 
Third, the matter of central vs. local assessment of Class five telecommunications property is currently being disputed between the Department and Lincoln Telephone Company (LTC) of Lincoln, Montana.  LTC operates solely within a single county.  It is classified, as of enactment of HB 128, as class five property.  LTC argues that it should be locally assessed.  Indeed, that was a driving force behind the amendment which placed such property as LTC's in Class five, as well as the clarifying language of Section 35 of HB 128, which specifically exempts such newly created class five property from central assessment.


As noted above, MTA believes that the proposed amendment to ARM 42.20.512 effectively could be used by the Department as an administrative justification for central assessment of LTC or similarly situated telecommunications companies in Montana, contrary to the letter and intent of the law.  The Department, in MTA’s opinion, is without authority to make such a substantive change in tax policy.  The specific statutory language of 15-6-141 MCA (2001), and 15-23-101 (2001), as well as legislative history of HB 128 of the 1999 Montana Legislature, lead MTA to conclude that the proposed amendment is unjustified.

Moreover, since the issues raised by the proposed amendment are currently being disputed by parties, the proposed amendment is untimely, at best.


For the reasons listed, MTA opposes adoption of the Department’s proposed amendment of ARM 42.20.512.


We would be pleased to meet with the Department at any time to discuss these comments in greater detail.

Respectfully Submitted,

/s/

Geoffrey A. Feiss, General Manager

Montana Telecommunications Association

208 North Montana Avenue, Suite 207

Helena, Montana  59601

406.442.4316

gfeiss@telecomassn.org
October 11, 2002

� It is interesting in this regard that both the title and text of this rule apply to “locally assessed electric and telephone cooperatives.”  (Emphasis added.)





� 15-1-201 (1)(a) MCA (2001).


� Title of House Bill No. 128.  1999 Montana Legislature.  Introduced by K. Gillan, B. Story, S. Anderson, B. DePratu, G. Devlin, M. Halligan, D. Harrington, L. Nelson by request of the Revenue Oversight Committee.  


� Id.  Section 35.  “Class thirteen property – description – taxable percentage.”  Codified as 15-6-141(c) MCA (2001).
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