
DEPARTMENT OF PUBLIC SERVICE REGULATION

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MONTANA

* * * * *

IN THE MATTER OF the Petition of Montana
)

Independent Telecommunications Systems and the
)

Montana Telecommunications Association for the
)

Adoption of Rules Pertaining to the Designation
)

Of Eligible Telecommunications Carriers

)

PETITION FOR RULEMAKING

TO:  All Concerned Persons
1.  Identification of Petitioners  
Petitioners’ names and addresses are:


Montana Independent Telecommunications Systems, LLC


Attn:  Mike Strand, CEO and General Counsel


P.O. Box 5237


Helena, MT  59604-5237


Montana Telecommunications Association, Inc.

Attn:  Geoff Feiss, General Manager


208 North Montana Avenue, Suite 207


Helena, MT  59601

2.  Petitioners’ Interest in the Adoption of New Rules 
Petitioners are trade associations representing rural telecommunications service providers as members of their respective organizations.  These providers in turn provide to end users both the services identified by the FCC as supported by the Universal Service Fund as well as a wide variety of other local and long-distance voice services, as well as data and video services.  All of these providers are currently Eligible Telecommunications Carriers (ETCs) and receive funding from the federal Universal Service Fund.  
Petitioners and their members are confident that the designation of Montana’s current ETCs was and continues to be in the “public interest” as required by state and federal law (see below).  However, there is great concern that the designation of additional ETCs in rural areas that are barely able to support a single provider may not be in the “public interest.”  

The term “public interest” is currently not defined in statute or by rule for the purposes of ETC designation.  However, this circumstance provides the Montana Public Service Commission the opportunity to establish some uniform minimum threshold public interest criteria against which applications can be measured to determine whether an application is sufficiently within the public interest to warrant further investigation on a case-by-case basis. 
Absent some minimum standards for evaluating whether new applications for ETC designation are in the public interest, petitioners and their members are concerned that the quality of universal service to telecommunications consumers in Montana may be degraded and that financial demands may be made upon the federal Universal Service Fund that endanger the continued viability of that fund.

     
Petitioners and their members therefore request that the PSC adopt rules that would establish the meaning of “public interest” for the purposes of ETC designation.  Petitioners further request that all ETC application proceedings for service areas of rural telephone companies be temporarily stayed or suspended pending the outcome of this rulemaking. Such an approach would establish minimum uniform standards on the ETC prerequisite issue of public interest criteria in one comprehensive proceeding as opposed to a piecemeal case-by-case basis. 
3.  New Rules Proposed by Petitioners

NEW RULE:  Statement of Commission Policy.  (1)  The value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural areas.  (2)  In determining whether an ETC application should be granted, the Commission notes that mobility and competitive choice are not among the universal service goals enumerated in the federal Telecommunications Act of 1996.  (3)  In determining whether to designate multiple ETCs in rural areas, the Commission should strive to ensure that such designation is unlikely to result in a degradation of the quality of service to which subscribers have become accustomed from the incumbent provider.  (4)  Until such time as broadband services are added to the FCC’s list of supported services, the Commission shall not require ETC applicants to provide broadband services as a prerequisite to ETC designation.  However, in determining whether an application is in the public interest in rural areas, the Commission shall consider whether the applicant’s technology platform is compatible with broadband and other advanced service offerings as envisioned in §254 of the Telecommunications Act of 1996.  (5) The Commission shall analyze any ETC application to ensure that the applicant not be enabled to utilize its designation to “cream skim” (e.g., serve only low-cost or high-revenue customers or customers located primarily in the most populous areas of a rural telephone company’s service area).  This analysis shall include a consideration of the extent to which an applicant is able to provide service to customers throughout the service area using its own network versus the extent to which the applicant intends to provide service via resale of another carrier’s services.  (6) in considering applications for designation for multiple ETCs, the Commission shall consider to the maximum practical extent the effect of such designation on the principles of universal service as provided in §254(b)(2) of the Telecommunications Act of 1996.

Rationale:  Congress set forth a number of fundamental universal service principles regarding the ubiquitous provision of comparable services at comparable rates and the promotion of advanced services in all areas of the country.  Nowhere in the universal service provisions of the Telecommunications Act of 1996 does Congress state that competition is a goal of universal service.  Moreover, §214 of the Telecommunications Act, which sets forth a State Commission’s responsibilities for designating ETCs, specifically provides that such designation must be in accordance with §254.  Therefore, the Commission’s ETC designation policies should be calculated to promote the principles set forth by Congress and ensure that services to rural subscribers are not degraded as a result of the ETC designation process. 


NEW RULE:  Eligible Telecommunications Carrier (ETC) Designation.  The commission shall determine on a case-by-case basis whether an application for ETC designation in a rural service area for which an ETC has already been designated is in the public interest.  No application shall be deemed in the public interest unless it at least meets the following minimum criteria:


(1)  Coverage.  Carriers applying for ETC designation in areas served by rural telephone companies must provide a plan, acceptable to the Commission, showing the manner in which the entire service area for which designation is sought will be served no later than two (2) years from the date of ETC designation.  This showing shall include at a minimum a commitment by the applicant to provide to the Commission, at the applicant’s expense, an engineering study by an independent engineering firm at the end of each year following the date of the Commission’s order designating the applicant as an ETC for the study area(s) at issue.  To retain designation, the Commission must find that the ETC’s voice communications service is accessible by 80% of the homes and businesses across the entire service area of the incumbent rural telephone company at the end of year one and 98% at the end of year two. By “accessible,” this rule means that the indicated percentage of homes and businesses must be able to utilize the designated carrier’s services from their home or business locations at a level of service quality commensurate with the level of service quality and standards set forth herein.
   In the case of a wireless carrier, “accessible” further means that the subscriber must not be required to purchase any equipment beyond a typical handheld mobile phone that may be required to enhance the ability to transmit or receive the wireless carrier’s communications service.  The Commission shall withdraw the designation of an ETC that fails to meet these criteria.

Rationale:  The FCC’s South Dakota Declaratory Ruling
 clearly stated that the provision of service throughout 100% of a rural telephone company’s service area is not a prerequisite to ETC designation.  However, the Ruling did require the applicant to manifest an appropriate degree of intent to provide service throughout the service area.  The rationale for not requiring full coverage prior to designation was that investors would need to know whether their venture would receive ETC designation before they could be expected to make the necessary investments to provide such coverage.


Considering that designation for a single service area in many cases represents millions of dollars in revenues to the applicant, once designation has occurred, the Commission should expect that the competitive provider will not dally in meeting the clear mandate of the ’96 Act that a provider of universal service actually provide service that is universal.  A strict build-out requirement is necessary to show the Commission that the investors are truly committed to providing universal service and are not simply seeking designation to take advantage of a financial windfall by either “cherry picking” or by reporting customers that exist at the time of designation with no intent to make the investments necessary to reach the remainder of the customers in the service area.  An open-ended build-out requirement frustrates Congress’ clear intent as expressed in the ’96 Act that ETCs provide service throughout the entire rural service area.  


Further, in a competitive environment, the incumbent may become insolvent or may choose to withdraw as the carrier of last resort.  The Commission must have confidence that in such an event significant percentages of subscribers are not left without quality phone service, reasonably comparable to phone service in urban areas, simply because the competitor chose not to use USF funding to invest in the infrastructure necessary to provide ubiquitous service.


(2)  Network Congestion.  Subject to subsection (3), below, the commission must find, based on evidence provided by the carrier applying for ETC designation, including but not limited to engineering studies, facilities diagrams, equipment specifications, and expert testimony, that the applying carrier’s network capacity is capable of providing communications services to customers without blocking or dropping calls due to network congestion or inadequate facilities below a certain threshold.  For the purposes of these rules, that threshold shall be an average of no more than 1 blocked or dropped call in 100 during the average busy hour of the 10 highest calling traffic days of the 4 highest calling traffic weeks of the 4 highest calling traffic months of the year for the 12 months immediately preceding the application for ETC designation.


(3) Supplemental Proceedings. The commission may grant ETC designation to an applicant notwithstanding such applicant’s inability to show that it meets the provisions of subsection (2), or other stipulations or assurances given by the applicant at the time of the application.  However, in such cases a supplemental proceeding must be commenced one year following designation, and the Commission shall withdraw the applicant’s ETC designation if the carrier is unable to prove to the Commission’s satisfaction that it meets the criteria set forth in subsection (2) or satisfies adequately other assurances provided to the Commission at the time of the commencement of the supplemental proceeding. 

Rationale for subsections (2) and (3):  A communications network is of little if any value if a communication across that network from point A to point B cannot be reliably accomplished.  The network congestion standard set forth in subsection (2) of this New Rule, above, is the standard to which the vast majority of rural ILECs are held by the terms of Rural Utility Service (RUS) requirements
.  It is therefore the standard to which a substantial majority of rural subscribers have become accustomed.  Rural subscribers should be able to expect that all of their calls (and especially those of an urgent or emergency nature) will be able to traverse the network with the same degree of reliability to which they have long been accustomed, regardless of which ETC is providing the service.


If a carrier is seeking to receive potentially millions of dollars in support for a particular service area, the state commission should be able to expect calls to be completed without unreasonable blockage due to network congestion.  If a particular provider intends to market a service that does not meet these congestion standards, the provider should be free to do so as a competitive service offering.  That provider should not, however, be eligible for potentially millions of dollars in universal service support for such an offering.


The Supplemental Proceedings requirement recognizes that some prospective ETCs may not have been measuring network congestion prior to their application for ETC designation.  This rule allows for a transitional period of time for such ETCs to revise internal procedures and records as necessary for them to meet the Network Congestion rule.


NEW RULE: Cost Reporting and Certification.  The National Exchange Carriers Association (NECA) requires its members to file a universal service fund report (Data Collection Form), an example of which is attached to this filing as Exhibit A.  The report allows NECA to track the expenditure of universal service funds and to ensure those expenditures are consistent with the purpose of the fund.  


(a) The Commission should require all ETCs to submit reports modeled after the NECA report (Data Collection Form), regardless of whether the ETC is a NECA member, so that the Commission can ensure funds are being properly expended.  (b)  Any ETC failing to submit such a report should be denied certification by the Commission to continue to receive universal service funds. (c) Further, upon reviewing and investigating the contents of these reports, the Commission should determine that universal service funds received by an ETC are directed in reasonable proportion to investments and expenditures associated with the specific geographic service area or study area for which the funds are received.  The Commission should not certify an ETC to continue to receive universal service funding absent such a finding.

 
Rationale:  It is not fair from either a cost perspective or a competitive neutrality perspective to impose cost reporting requirements on incumbent ETCs but not on competitive ETCs. Further, the Commission should have some reliable evidence that universal service funds are being expended by CETCs for appropriate purposes as part of their annual certification process. A reasonable proportion of the funding should be dedicated to the service area for which the funding is received in order to ensure that the funds are being utilized to advance the principles set forth in the ’96 Act.

NEW RULE:  Customer Service  (1)  In addition to the requirements set forth in the preceding new rules, as a prerequisite for ETC designation, applicants must agree to be bound by the Commission’s Telecommunications Service Standards as set forth in Section 38.5.3300 of the Administrative Rules of Montana, except to the extent such standards are less stringent than the standards set forth in the preceding new rules, particularly including the network call completion requirements set forth in 38.5.3371(5) A.R.M.  (2)  Carriers not otherwise required to file tariffs shall not be required to file any tariffs referenced in the Commission’s Telecommunications Service Standards and references to tariffs or tariff elements shall not apply to such carriers.  (3) Wireless carriers shall have the same obligations as “exchange carriers” for the purposes of the Commission’s Telecommunications Service Standards, with the following exceptions:


i)  For the purposes of 38.5.3320 A.R.M. and 38.5.3333 A.R.M., rather than filing exchange maps, wireless carriers must file maps and other supporting documentation sufficient to demonstrate that the strength and coverage of applicant’s transmission signal meets the following criteria:  

	Minimum Geographic Coverage
	Signal Coverage

	50%
	- 85 dBm

	75%
	-92 dBm

	95%
	-100 dBm


  Such maps must also identify tower locations and the locations of any “dead zones” or “dead spots” within the carrier’s coverage area.  Maps must be of sufficient scale to adequately reveal areas with weak or non-existent signal strength.  

ii)  For the purposes of 38.5.3351 A.R.M. the battery reserve, auxiliary power unit and mobile power unit shall apply to all wireless carriers’ tower locations and the communications equipment associated with such towers.

iii)  38.5.3353 A.R.M. shall not apply to wireless carriers.

iv)  For the purposes of 38.5.3361 A.R.M., wireless carriers shall be subject to the periodic noise tests set forth in rule regardless of the fact that they do not provide service to physical “loops.”


(v) For the purposes of 38.5.3371(6) A.R.M., the transmission and noise requirements for wireless carriers should mirror the quality standards for wireline ETCs but be expressed in engineering terms appropriate to wireless technology.  


(vi)  For the purposes of 38.5.3371(7) A.R.M., the reference to access lines shall refer instead for wireless carriers to customers and shall apply to each service area for which the wireless carrier has been designated as an ETC rather than to each exchange. 

Rationale:   When faced with competition, the incumbent ETC may well be able to continue to operate successfully. However, it is also possible that the incumbent (a) may be forced from the market; (b) may voluntarily withdraw from the market; or (c) may withdraw from its ETC obligations. The Commission must then be confident that telephone subscribers continue to receive telecommunications service of a quality at least comparable to that they received from the incumbent.  


This Rule does not constitute a barrier to entry for competitive carriers because competitive carriers are not precluded from providing service that falls short of ETC service quality standards. Such service should simply not be eligible for universal service funding. Neither incumbent nor competitive carriers should receive universal service funds if they fail to meet minimum ETC service quality standards.


NEW RULE:  Equal Access.  As a prerequisite to ETC designation, an applicant must provide equal access to interexchange carriers.


Rationale:  All incumbent ETCs are currently required by law to provide equal access to interexchange carriers.  Rural subscribers should be allowed to seek better pricing for interexchange services than the pricing offered by a particular ETCs own interexchange service.

NEW RULE:  Burden of Proof.  In determining in a fact-specific manner whether the public interest is served, the Commission shall place the burden of proof upon the ETC applicant.

Rationale:  The applicant is the moving party and is in possession of the evidence of the nature of its own service offerings and prices.  Fairness would not be served by forcing other parties to prove that a particular application was not in the public interest.
4.  Facts and Propositions of Law Supporting the Adoption of New Rules

Section 69-3-840 of the Montana Telecommunications Act authorizes the commission  “…to designate telecommunications carriers as eligible for federal universal service support in accordance with 47 U.S.C. 214(e)(1) and 47 U.S.C. 254…This authorization applies to all telecommunications carriers notwithstanding the carrier’s exemption from further regulation by the commission.”  


Section 69-3-840(3) of the Montana Telecommunications Act provides that “… consistent with the public interest … the commission may, in the case of an area served by a rural telephone company and shall, in the case of all other areas, designate more than one telecommunications carrier [as an ETC] …” parenthetical added.  Thus, a public interest inquiry is required for designation of an additional ETC in rural areas.


The fact that the public interest inquiry is required in areas served by rural telephone companies is further emphasized later in the same subsection:  “Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the commission shall find that the designation is in the public interest.”  Id.

The Commission is granted rulemaking authority to implement the ETC designation provisions of the Montana Telecommunications Act pursuant to Section 69-3-822 Mont. Code Ann.


Unfortunately, neither the Montana Telecommunications Act, nor the Federal Telecommunications Act of 1996 that served as the basis for the Montana Act provides any explicit guidance as to the definition of “public interest.”  Instructively, however, the FCC stated at one point in the debate that the mere provision of the nine “supported services” was sufficient to show that designation of the providing carrier was in the public interest.
  The Fifth Circuit Court of Appeals disagreed, holding that states were free to impose requirements beyond the nine supported services as a prerequisite to ETC designation.
 

Perhaps more importantly, the Federal Telecommunications Act identifies a number of universal service principles, including the directive that rates and services in urban and rural areas should be reasonably comparable.
  In the view of Petitioners, this directive is jeopardized by the lack of minimal public interest standards for the designation of multiple ETCs.  This is particularly true where new ETCs utilize technology platforms that may add only one service attribute (mobility) but be unable to offer numerous other service attributes to which rural subscribers have become accustomed and without which they cannot hope to have service at a quality that is comparable with services in urban areas.  Such attributes include geographic coverage, network congestion, customer service standards, network reliability and compatibility of the underlying network platform with broadband capabilities.

The identical support rules established by the FCC ensure that ETCs are supported at the same per line amount, regardless of the differences in the capabilities of their networks.  In the view of Petitioners, this will inevitably result in a race to the “lowest common denominator” of service quality as wireline providers are forced to reduce service quality to get their cost structures down to the level of wireless competitors whose networks provide less, cost less to maintain, and thus can be priced significantly lower than the services provided by wireline networks.  Absent public interest standards, the ultimate losers are rural subscribers.

5.  Procedure

Pursuant to 1.3.205(3) of the Attorney General of Montana’s Model rules, as adopted by ARM 38.2.101 of the Commission’ rules, Petitioners’ understanding is that the Commission may (but is not required to) hold a hearing or oral presentation of the Petitioners’ views to assist in developing the record.

Our further understanding is that the Commission shall, within 60 days of the submission of this petition, either issue an order denying the petition or initiate rulemaking proceedings in accordance with the Administrative Procedure Act.  Predictably, we advocate the latter course of action.

Additionally, we respectfully request a stay or suspension of all existing ETC application proceedings for rural telephone company service areas currently before the Commission, pending a resolution of this Petition for Rulemaking.  Such a stay or suspension should also apply to any applications filed after the filing of this Petition.  Proceeding with those applications requires a determination of the very public interest standard that is the subject of this proposed rule-making.  In light of the gravity of ETC designations and the consequences of ETC designation on both incumbent and competitive local exchange carriers, it is appropriate that the Commission establish minimum public interest criteria in a single rulemaking proceeding and then apply that minimum public interest standard uniformly and consistently to all ETC applications including those currently pending. Further, in light of the existing workload of the Commission, its staff, and the parties to the seven pending ETC applications, establishing minimum public interest criteria in a single expedited rulemaking proceeding, with the criteria then being applicable to all ETC proceedings, is much more efficient than using Commission, staff and parties’ resources to review the same or similar issues in multiple case-by-case proceedings without any clear standards for public interest determinations. The threshold minimum public interest standard advocated here should be applied uniformly to all pending and future ETC applications.

RESPECTFULLY SUBMITTED, This ______ day of February, 2004
____________________________________________

Mike Strand, CEO and General Counsel

Montana Independent Telecommunications Systems

________________________________________________

Geoff Feiss, General Manager

Montana Telecommunications Association

� This does not mean that the homes and businesses must subscribe to the carrier’s services, only that the services are available at the homes and businesses.


� CC Docket 96-45, FCCC 00-248 Declaratory Ruling released August 10, 2000, In the Matter of the Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission.


� See, for example: � HYPERLINK "http://www.usda.gov/rus/telecom/publications/word_files/1753e001.doc" ��http://www.usda.gov/rus/telecom/publications/word_files/1753e001.doc�; and  � HYPERLINK "http://www.usda.gov/rus/telecom/publications/word_files/397g.doc" �http://www.usda.gov/rus/telecom/publications/word_files/397g.doc�


� FCC’s First Universal Service Report and Order No. FCC 97-157, dated May 8, 1997, paragraphs 135 & 136.


� Texas PUC v. FCC, 183 F.3d 393 (5th Cir. 1999).


� 47 U.S.C. §254(b)(3).
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