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) 
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) 
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XIX, pertaining to eligible

)

telecommunications carriers
)

Docket No. L-04.07.5-RUL
Comments of the Montana Telecommunications Association
I.  Introduction

The Montana Telecommunications Association (MTA) supports the adoption of the proposed rules pertaining to designation and certification of eligible telecommunications carriers (ETCs) in Montana as published in 21-11/4/04 MAR Notice No. 38-2-181.
On February 13, 2004, MTA and the Montana Independent Telecommunications Systems (MITS) jointly filed a petition for rulemaking (D2004.2.23) to establish minimum public interest standards to serve as a guide for the Commission and interested parties in proceedings related to designation of ETCs in Montana.  As MTA and MITS noted in their joint Petition, “the term ‘public interest’ is currently not defined in statute or by rule for the purposes of ETC designation.”  Yet, both Montana and federal statute require state commissions to consider whether petitions for ETC designation satisfy the public interest.
II.  State and Federal Statutes Require Public Interest Analysis of ETC Designations
MCA 69-3-840(3) states

(3)  Upon receiving a petition form a telecommunications carrier and consistent with the public interest, convenience, and necessity, the commission may, in the case of an area serviced by a rural telephone company, and shall in the case of all other areas, designate more than one telecommunications carrier for a service area, so long as each additional requesting telecommunications carrier meets the requirements of 47 U.S.C. 214(e)(1).  Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the commission shall find that the designation is in the public interest.  (Emphasis added.)
U.S.C. 214(e)(1) provides
(1)  A common carrier designated as an eligible telecommunications carrier under paragraph (2) or (3) shall be eligible to receive universal service support in accordance with section 254 and shall throughout the service area for which the designation is received—


(A) offer the services that are supported by Federal universal service support mechanisms under section 254(c) either using its own facilities or a combination of its own facilities and resale of any other carrier’s services…;and,

(B) advertise the availability of such services and the charges therefore using media of general distribution.

(2)  A State commission shall upon its own motion or upon request designate a common carrier that meets the requirements of paragraph (1) as an eligible telecommunications carrier…Upon request and consistent with the public interest, convenience and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier… so long as each additional carrier meets the requirements of paragraph (1).  Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest.  (Emphasis added.)
III.  Virginia Cellular Decision Establishes Framework for ETC Standards

Just three weeks prior to the filing of the joint MTA/MITS Petition, the Federal Communications Commission (FCC) released an Order pursuant to a petition for ETC designation by Virginia Cellular, LLC.
  Paragraph 4 of the Virginia Cellular Order summarized the FCC’s conclusions that applications for ETC designation need to be subjected to a “more stringent public interest analysis:”
While we await a recommended decision from the Joint Board, we acknowledge the need for a more stringent public interest analysis for ETC designations in rural telephone company service areas. The framework enunciated in this Order shall apply to all ETC designations for rural areas pending further action by the Commission.  We conclude that the value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural areas.  Instead, in determining whether designation of a competitive ETC in a rural telephone company’s service area is in the public interest, we weigh numerous factors, including the benefits of increased competitive choice, the impact of multiple designations on the universal service fund, the unique advantages and disadvantages of the competitor’s service offering, any commitments made regarding quality of telephone service provided by competing providers, and the competitive ETC’s ability to provide the supported services throughout the designated service area within a reasonable time frame.  Further, in this Order, we impose as ongoing conditions the commitments Virginia Cellular has made on the record in this proceeding.  These conditions will ensure that Virginia Cellular satisfies its obligations under section 214 of the Act.  We conclude that these steps are appropriate in light of the increased frequency of petitions for competitive ETC designations and the potential impact of such designations on consumers in rural areas.
Thus, Virginia Cellular established a framework for analyzing applications for ETC designation:

1. ETC determinations need to be subjected to stringent public interest analysis;

2. ETC guidelines should be applied to all ETC “designations;”

3. “[T]he value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural areas.”

4. Numerous public interest factors must be weighed in considering requests for ETC designation.

5. Competitive ETC’s must be able to demonstrate their ability to provide services throughout the designated service area within a reasonable time frame.

6. Competitive ETCs are subject to on-going conditions as a consequence off their designation.
7. The increased frequency of petitions for “competitive” ETC designations requires heightened scrutiny of such petitions in light of their potential impact on consumers in rural areas.

In analyzing whether Virginia Cellular’s application satisfied a public interest standard, the FCC considered the application as it applied both to rural and non-rural areas.
   The Commission’s public interest analysis included the following factors: 
1. The burden of proof lies with the ETC applicant.

2. Fact-specific consideration of “whether the benefits of an additional ETC…outweigh any potential harms.”

3. Consideration of service quality, such as dropped calls and poor coverage.
  In this regard, Virginia Cellular committed to provide the Commission with reports on the number of consumer complaints received.
4. Consideration of the impact of multiple ETC designations on the universal service fund.  The Commission noted that it is “increasingly concerned about the impact on the universal service fund due to the rapid growth in high cost support distributed to competitive ETCs.”  The Commission added that from the first Quarter of 2001 to the 4th Quarter of 2003, high cost support received by competitive ETCs grew from $2 million to $32 million.  The rate of growth continues to increase, raising concerns that continued, unbridled growth in designation of competitive ETCs “will place significant burdens on the federal universal service fund without any corresponding benefits.”
  
5. Analysis of the potential for an applicant to cream skim.  “Rural creamskimming occurs when competitors seek to serve only the low-cost, high revenue customers in a rural telephone company’s study area…Generally, a request for ETC designation for an area less than the entire study area of a rural telephone company might raise concerns that the petitioner intends to cream skim…”

The FCC further noted Virginia Cellular’s obligation to certify that universal service support received as a result of its ETC designation is used “only for the provision, maintenance, and upgrading of facilities and services for which support is intended.”  In this regard, Virginia Cellular committed to submit records and documentation “detailing its progress towards meeting its build-out plans in the service areas it is designated as an ETC;” provide reports on the number of customer complaints it receives; and provide reports on the number of customer requests for service that go unfilled.  “Fulfillment of these additional reporting requirements will further the Commission’s goal of ensuring Virginia Cellular satisfied its obligation under section 214(e) of the Act to provide supported services throughout its designated service area.”
 

Buried inconspicuously in the Virginia Cellular Order, the FCC noted that Virginia Cellular “always has the option of relinquishing its ETC designation and its corresponding benefits and obligations to the extent it is concerned about its long-term ability to provide supported services in the affected rural study areas.”
 In other words, with ETC designation comes certain obligations.

MTA contends that the proposed ETC rules under consideration in this proceeding provide potential and existing ETCs with guidance and information regarding the obligations expected of an ETC.
IV.  Federal-State Joint Board’s Recommended Decision Further Establishes Blueprint for State ETC Designations
Pursuant to the joint MTA/MITS Petition for Rulemaking, the Commission issued a Notice of Petition for Rulemaking on March 25, 2004, requesting comments from interested parties.  On April 8, 2004, MTA filed comments, noting in particular that since filing the joint MTA/MITS Petition for Rulemaking, the Federal-State Joint Board on Universal Service had released a “Recommended Decision” (RD) concerning the process for designating ETCs.

The RD reinforced the appropriateness and timeliness of the joint MITS/MTA petition and corroborated MTA/MITS’ assertion that the Commission should develop a set of guidelines by which to perform rigorous scrutiny of applications for ETC designation.


Among the guidelines that the Joint Board recommended were:

· The applicant “must be prepared to serve all customers within a designated service area, and must be willing to be the sole ETC should other ETCs withdraw from the market…”

· All state certification decisions must be consistent with the public interest, convenience, and necessity.

· States may choose to require formal build-out plans, plans to serve new customers, and other pledges from ETC applicants to meet various service, infrastructure investment, or other public interest requirements.

· States are encouraged to require competitive ETCs to be prepared to provide equal access to long distance carriers of the customer’s choice; to remain functional in emergencies; to meet various consumer protection requirements including terms and conditions of commercial mobile services; and to prescribe local usage conditions.

· States should consider the effects of designating ETCs on the sustainability of the universal service fund, and should be particularly cognizant in this regard of the potential effects of cream skimming.  If per line support is too high, states may be justified in limiting the number of ETCs in that area.

· States “already possess the authority to rescind ETC determinations for failure to comply with the requirements of section 214(e) of the Act and any other conditions imposed by the state.
  (Emphasis added.)

· States are encouraged to use the annual certification process aggressively and may decline to grant an annual certification or may rescind a certification granted previously where an ETC fails to comply with any additional requirements proposed by a state commission.

The Joint Board’s Recommended Decision affirmed the minimum guidelines proposed by the joint MTA/MITS petition for rulemaking.  Moreover, in a speech to the National Association of Regulatory Utility Commissioners (NARUC) on March 10, 2004, FCC Commissioner Kathleen Q. Abernathy advised state commissioners that the Joint Board’s recommendations, were “of immediate use to the states.”  She added, “As you grapple with the ETC applications that are in front of you, these are considerations that you can go forward with today…Nothing prevents state commissions from following the guidelines right away.” 

V.  Fifth Circuit Affirms States’ Authority to Impose Additional ETC Standards

The FCC’s Virginia Cellular Order acknowledged that the Fifth Circuit held that nothing In section 214(e)(2) of the Act prohibits states from imposing additional eligibility conditions on ETCs as part of their designation process.  Consistent with this holding, we find that nothing in section 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such designations fall under our jurisdiction.

This Commission cited the same Fifth Circuit case (TOPUC), in Fn 61 of PSC’s Order No. 6492a, granting ETC designation to Western Wireless Corporation.  The Court stated, “We do not believe that designation of an additional ETC in a non-rural telephone company’s study area based merely upon a showing that the requesting carrier complies with section 214(e) of the Act will necessarily be consistent with the public interest in every instance…”
VI.  Conclusion

State and Federal law require a public interest determination in designating ETCs in accordance with 47 U.S.C. 214(e)—designation of ETCs—and U.S.C. 254—universal service.  Yet, there is no definition or guidance what “public interest” means.  However, given increasing concern about the long term viability of the universal service fund and the effect of the growth of competitive ETC designations on rural economic vitality, both the FCC and Joint Board have developed criteria by which to consider public costs and benefits of designating additional ETCs.  The proposed rules are consistent with the standards set forth by Virginia Cellular and the Joint Board’s Recommendation.  As noted in paragraph 4 of the proposed rules:
Adoption of the proposed new rules…regarding eligible telecommunications carrier public interest standards, is necessary to provide guidance and information, through clarification of existing standards and establishment of new standards, to all prospective and existing Montana eligible telecommunications carriers in obtaining and maintaining eligible telecommunications carrier status in Montana.  In addition, as is natural in all rulemaking, the standards will be more readily accessible if codified in rules, rather than expressed in a variety of federal and Montana orders, and the rulemaking process, as opposed to multiple contested case processes, will allow all interested persons, rather than just parties to a particular contested case, to participate in refinement of the standards.
MTA encourages the Commission to adopt the proposed rules as published in 21-11/4/04 MAR Notice No. 38-2-181.
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� Id. It is interesting to note that the Virginia Cellular Order specifically addresses ETC designation, and not certification.  (The proposed Montana rules would seek to apply standards to all ETCs, rather than only to applicants for ETC designation.)  It also should be noted that Virginia Cellular states as a principal reason for the need for increased scrutiny of ETC applications the increased frequency of petitions for competitive ETC designations.  This again points to the FCC’s determination that increased scrutiny and public interest standards should apply to applications for designation of competitive ETCs, rather than incumbent ETCs.  While MTA endorses the proposed rules in this rulemaking and their application to all ETCs in Montana, we note that the FCC concluded that ubiquitous application of standards established in Virginia Cellular is not imperative.  


� Id. ¶26.  “We conclude that it is “consistent with the public interest, convenience and necessity” to designate Virginia Cellular as an ETC for the portion of its requested service area that is served by non-rural telephone companies Bell Atlantic and GTE South, Inc.  We also conclude that it is in the public interest to designate Virginia Cellular as an ETC in Virginia in the study areas served by five of the six affected rural telephone companies.


� Id. ¶26.


� Id. ¶28.


� Id. ¶30.


� Id. ¶31.  The concern that there is no “corresponding benefit” associated with the designation of competitive ETCs is corroborated most clearly by financial analysts.   For example, America’s Network, February 15, 2004 reported that Craig Mallitz, a wireless services analyst with Legg Mason, determined that “while universal service funds represent just 5% of Western Wireless’ total revenue these subsidies are almost 100% margin revenue.”  He estimated that universal service revenues comprise about 11% of the company’s EBITDA.  “With those numbers in mind, other carriers have begun to take Western Wireless’ lead.”  Thus, there’s good reason for concern about the impact of unbridled growth in the designation of competitive ETCs.


� Id. ¶32.  The Commission further noted that “granting a carrier ETC designation for only its licensed portion of the rural study area may have the same effect on the ILEC as rural creamskimming.” (¶32.)


� Id. ¶46.


� Id. ¶12.


�  In the Matter of Federal-State Joint Board on Universal Service.  Recommended Decision.  CC Docket No. 96-46 (FCC 04J-1).  February 27, 2004.


� Id, ¶9.  “…guidelines are appropriate because the ETC application and designation process should be one that is rigorous.”


� Id. ¶11, 23.


� Id. ¶15, inter alia.


� Id. ¶24.


� Id. ¶28, 30, et seq., 31, and 35.


� Id. ¶41, 43, 54.


� Id. ¶45.


� Id. ¶46-48.


� Virginia Cellular.  Op cit.  Fn. 146,  p.22., in reference to Texas Office of Public Utility Council v  FCC, 183 F3d 393, 417-18 (5th Cir. 1999) In TOPUC v FCC.  
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