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MONTANA TELECOMMUNICATIONS ASSOCIATION 

RESPONSE TO ALLTEL/WWC HOLDING CO., INC.
MOTION FOR TERM PROTECTIVE ORDER

The Montana Telecommunications Association (“MTA”) respectfully responds to the Motion for Term Protective Order filed by WWC Holding Co., Inc, in the above captioned matter.  WWC Holding Co., Inc. is a wholly owned subsidiary of Alltel Communications, Inc., and will hereinafter be referred to as “Alltel”.  Alltel employs over 18,000 people, is a $21.29 billion market cap company and is headquartered in Little Rock, Arkansas
.  Since disclosure of the information discussed herein is easily accomplished by a carrier with Alltel’s resources, does not meet the requirements for protection in Montana, and is clearly in the public interest, MTA respectfully urges the Montana Public Service Commission (“PSC”) to deny Alltel’s request for a Term Protective Order.      

I.  ALLTEL HAS FAILED TO MEET THE BURDEN NECESSARY FOR ISSUANCE OF THIS TERM PROTECTIVE ORDER.

Alltel acknowledges that it “has the burden of demonstrating that the identified items or categories of like items are to be treated as confidential information and that it must, within this motion, establish a prima facie showing of confidentiality, both factually and legally, and make clear the basis for the claim of confidentiality.”
  The PSC’s rules for issuance of a Protective Order were amended following the findings in Great Falls Tribune et al. v. Montana Public Service Commission, and Montana Power Company, a/k/a NorthWestern Energy.
  Therein the Montana Supreme Court found that corporations did not enjoy the individual privacy protections of the Montana Constitution.  Subsequent to these findings, the PSC modified its rules governing application for and issuance of protective orders.  These rules require that all information claimed to be confidential is a bona fide trade secret, a matter of constitutionally protected privacy, or otherwise legally protectible.   (ARM 38.2.5007(2)).   In this proceeding, Alltel has simply failed to show that the public’s right to know is superseded by the company’s right to privacy.   

In applying for and taking ETC funds, Alltel assumes a particularly high public interest standard for reporting and disclosure.  Rule II of the PSC’s rules applying to eligible telecommunications carriers (ETCs) provides that an ETC “has the burden of demonstrating in fact and law that the requirements for designation as an ETC have been met.”  Rule IV provides that the Commission may revoke ETC status if the ETC “is unable to establish that it meets commission compliance directives and conditions…or assurances that have been provided by the ETC to the commission.”  Rule V provides that an ETC “must demonstrate” that it meets “minimum requirements for designation and maintenance of status as an ETC [including]  (c) providing the supported services throughout the designated service area to all customers making a reasonable request for service…; (d) satisfying applicable consumer protection and service quality standards; … and (f) demonstrating that ETC status is in the public interest.”  Rule VI outlines public interest factors.  The Commission may also determine that ETC designation is not in the public interest.  “Public interest” means, among other things, “…(b) the ability and willingness of the ETC to comply with all laws governing ETCs;…(g) the extent to which the ETC is able to provide service to customers throughout the service area using the ETC’s own network; (h) the effect that designation or maintenance of status will have on the availability of universal service funds;…(j) public convenience, things such as…quality of service…(k) public necessity, including factors such as…reliability of service…”  Rule XI requires ETCs upon request to “provide a plan demonstrating the manner in which customers in the service area for which designation is sought or exists have or will have access to service…  In the case of a wireless ETC, “access to service” also means that customers within the maximum required coverage for the period designated shall not be required to purchase equipment beyond a typical handheld mobile phone…”  Rule XVIII provides for “investigations and audits…limited to compliance with ETC requirements.”
  

The above rules are not gratuitous.  They clearly require extensive data submission and analysis.  They require ETCs to “demonstrate” or “establish” compliance with Commission standards and conditions.  Such conditions include the very kinds of information that Alltel now seeks to shield from public disclosure.  MTA believes that it is directly contrary to the intent of such ETC rules to require a demonstration of compliance in the absence of public disclosure.  If the information required to evaluate compliance with these requirements remains secret, consumer and industry stakeholders—whose interests are directly affected by Alltel’s compliance (or lack thereof) with its ETC obligations—will be denied the opportunity to offer the Commission valuable input as it weighs the public interest ramifications of Alltel’s ETC designation.    Secrecy will undermine effective determination of ETC compliance.  To become an ETC is to also become a steward of the public’s money.  Thus, ETC’s must be subject to effective scrutiny to ensure appropriate use of these funds.     
II.  THIS INFORMATION IS NOT ENTITLED TO PROTECTION UNDER THE CONSTITUTIONAL GUARANTEE OF INDIVIDUAL PRIVACY
Alltel identifies three categories of items it seeks to protect from public disclosure.  These categories include 1) Customer Complaint Reports; 2) Network Signal Coverage and Improvement Reports, and 3) USAC Filings.  Alltel seeks this protection on the basis of both individual privacy and trade secrets.  

Alltel’s argument for this term protective order for each of the categories appears to break down into two distinct claims.  First, Alltel asserts that the information may contain private information.  Alltel states that in order to obtain a protective order based on individual privacy, it must meet four criteria
:
(i) the provider has made a reasonable effort to contact the individual to ascertain whether the individual waives the right to privacy for the information at issue;
(ii) the individuals with potential privacy interests have actual, subjective expectations of privacy in the information at issue;
(iii) society recognizes such expectations of privacy as reasonable; and
 (iv) the demand of individual privacy clearly exceeds the merits of public disclosure.

These requirements are cumulative, not individual.  Alltel must show that it has met all four of these criteria.  Alltel clearly fails at (i).  Alltel acknowledges that it has made no effort to ascertain waiver by the individuals in question.  As to (ii) and (iii), two points are key.  First, there is not an actual expectation of privacy regarding the three categories in question.  Certainly, there are individual privacies worthy of protection between a carrier and its customer.  This Motion, however, requests protection for customer complaint reports, network signal coverage reports, and USAC filings.  These reports contain information in which individuals do not have actual, subjective expectations of privacy, nor would such expectations be reasonable.  

Many consumers, in fact, would prefer that information be made available to the public if it concerned questions such as whether or not a signal could be acquired throughout the service area in which the company has promised to serve, or whether the service purchased was unsatisfactory.  This is particularly true where geography, cell site locations, channel availability and other factors can make an enormous difference in the quality of service provided.  Thus, information regarding customer complaints is critical not just to an analysis of satisfactory use of universal service funds but also to a determination by the public as to which carriers to patronize.  The public uses this information to evaluate 1) whether to utilize a particular carrier and 2) to evaluate whether their communities are being well-served by the recipients of their individual universal service funding contributions.  Public analysis of customer service requests, signal coverage, and complaint reports can be critical in these determinations.  Indeed many customers make customer complaints based on the belief that their complaint will be available to the public and influence future customers of a particular business’ service.    
Second, presuming that information regarding individual names and addresses may be worthy of privacy protection, Alltel’s request for a protective order for all of this information is unnecessary.  Alltel’s desire for secrecy ignores the numerous ways in which this information could be submitted to the PSC without identification of individual names and addresses.  For example, names and addresses could simply be redacted or information could be consolidated into zip codes or census block areas. 

As to point (iv), Alltel has made no showing at all that the demands of individual privacy exceed the merits of public disclosure.  Alltel discusses at length CALEA, ECPA, and TCPA.  Notably, Alltel ignores the PSC’s disclosure requirements that govern ETC designation and the 1996 Telecommunications Act requirements for ETC compliance.  Instead, its analysis is limited  to statutes dealing with wiretapping and interception.  Alltel states that “under the federal Telephone Consumer Protection Act, it is against the law to use autodialers or prerecorded messages to call numbers assigned to pages, cellular or other radio common carrier services except in emergencies…”
  This requirement reflected the fact that consumers objected to paying for minutes incurred by telemarketers.  In no way did it reflect a desire on the part of consumers to protect poor service providers or recipients of public funds from expert scrutiny.
III.  THE INFORMATION IS NOT ENTITLED TO PROTECTION AS A TRADE SECRET

To obtain a protective order based on trade secret protections, Alltel must demonstrate that:

(i) prior to requesting a protective order, the provider has considered that the commission is a public agency and that there is a constitutional presumption of access to documents and information in the commission’s possession;
(ii) the claimed trade secret material is information;
(iii) the information is in fact secret;
(iv) the secret information is subject to efforts reasonable under the circumstances to maintain its secrecy;
(v) the secret information is not readily ascertainable by proper means; and
(vi) the information derives independent economic value from its secrecy, or that competitive advantage is derived from its secrecy.

Again, these requirements are cumulative, all six must be met.  Alltel fails even to address item (i).  Items (ii) through (iv) are addressed by mere assertions that the customer complaint, network coverage and USAC filing information required of Alltel (as a result of its designation as an ETC and its concomitant receipt of federal money) is information that is also secret. 
IV.  DENIAL OF ALLTEL’S MOTION IS CONSISTENT WITH THE PUBLIC INTEREST.    

Alltel’s motion to protect its “trade secrets” from public review not only fails to meet the requirements of the Commission’s protective order rules, as noted above, but its motion also is in clear conflict with the PSC’s requirements for ETCs, which were adopted by this Commission at least in part to put definition to the public interest obligations of ETCs.  As discussed above, these requirements include reliability of service, the extent to which an ETC is able to provide service to customers through the service area using the ETC’s own network, and satisfaction of applicable consumer protection and service quality standards.  In accepting money from the Universal Service Fund, Alltel has accepted a public obligation to meet the requirements set by the PSC and to “demonstrate” to the public its success or failure in meeting those obligations.  Protecting from public review information regarding the expenditure of public funds is contrary to the rules established by the PSC for ETCs and, ultimately, harmful to the public.   
The PSC does not have unlimited staff resources.  It cannot police all of the activities of each enterprise under its jurisdiction.  Public scrutiny permits greater analysis and insight into the compliance of these businesses than the PSC’s limited staff resources could accomplish alone.  For this reason, denial of Alltel’s Motion will permit the public at large to review and comment on Alltel’s compliance with federal and PSC rules regarding ETC funding.  In other words, the public has a right to know whether Alltel is meeting the obligations to which it agreed as a consequence of its request for receiving public funds as an ETC.  Allowing public review of all of the information related to Alltel’s compliance with the applicable rules will support the PSC’s efforts and ensure that the PSC has access to the information and insights necessary to accurately determine Alltel’s performance as an ETC.  

For example, an applicant for ETC designation must demonstrate that the requirements for designation will be met upon designation or within a reasonable period of time.  Who better to evaluate such demonstration than the customers (i.e., the public) themselves?  It is consumers who will know whether Alltel is successfully providing services throughout the designated service area to all customers making a reasonable request for service.  It is consumers who will best be able to determine whether the information submitted by Alltel is consistent with their everyday experience.  Consumers and other carriers operating in similar locations will know whether information indicating that an ETC is satisfying applicable consumer protection and service quality standards is accurate.  
But, consumers cannot make this determination if submissions are kept in the dark, shielded from public review.  

The PSC must also be able to discern whether revocation of ETC status is in order.  Revocation can occur if an ETC is unable or unwilling to establish that it meets the PSC’s compliance directives and conditions, provisions of federal or Montana laws, or assurances that have been provided by the ETC to the PSC.

Alltel claims that information regarding 1) customer complaints, 2) network coverage, and 3) its USAC filings all contain confidential trade secrets that must be shielded from public review.  Alltel could have refrained from seeking universal service funding, just as Verizon, Cingular, and other wireless carriers have done.  It did not do so.  It obtained federal funding for supposed expansion of services and improved quality, yet it seeks to prevent the public from reviewing its compliance with the conditions of the very funding it affirmatively sought, contrary to many other wireless carriers successfully operating today.   Alltel’s motion for a protective order to obstruct the public’s right to know information critical to its compliance as an ETC is contrary to the public interest and must be denied.
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