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The Montana Telecommunications Association (“MTA”) respectfully responds to the Motion for Protective Order filed by WWC Holding Co., Inc (“Western”) in the above captioned matter.  For the reasons discussed below, MTA respectfully urges the Montana Public Service Commission (“PSC”) to deny Western’s request.      

I.  Western has failed to meet the requirements for issuance of a Protective Order.

The PSC’s rules for issuance of a Protective Order were recently amended following the findings in Great Falls Tribune et al. v. Montana Public Service Commission, and Montana Power Company, a/k/a NorthWestern Energy.
  Therein the Montana Supreme Court found that corporations did not enjoy the individual privacy protections of the Montana Constitution.  The Court found, however, that a corporation may find confidentiality protection as a result of Montana statutory law. Subsequent to these findings, the PSC modified its rules governing application for and issuance of protective orders.  In the instant case, the requirements of the modified rules for specificity and clarity are simply missing.  For example, the rules require that the provider determine that all information claimed to be confidential is a bona fide trade secret, a matter of constitutionally protected privacy, or otherwise legally protectible.   (ARM 38.2.5007(2)).   While Western has represented that this is the case, it has failed to explain its reasoning sufficiently to allow this PSC to determine whether the new requirements of ARM 38.2.5007 will actually be met.
 
Western’s request for protective order appears to break down into two distinct arguments.  First, Western asserts that its information regarding customer service requests and complaint reports may contain private information.  Western correctly points out that in order to obtain a protective order based on individual privacy, the movant must establish, among other things, that the individuals have an actual expectation of privacy.
  

There is a strong question whether the individuals in this matter have an actual expectation of privacy.  Certainly, most of us would consider that whether or not our request for service could be fulfilled, or the service we paid for was unsatisfactory would be information we would want available to the public.  Information regarding customer complaints is critical not just to an analysis of satisfactory use of universal service funds but also to a determination by the public as to which carriers to patronize.  The public uses this information to evaluate 1) whether to utilize a particular carrier and 2) to evaluate whether their communities are being well-served by the recipients of their individual universal service funding contributions.  Public analysis of customer service requests and complaint reports can be critical in these determinations.  Indeed many customers make customer complaints based on the belief that their complaint will be available to the public and influence future customers of a particular business’ service.  Thus, contrary to WW’s assertion that there is “no need for public disclosure of such information” there is a clear need and expectation for such disclosure to better inform the public about the availability and quality of services that the public is supporting through universal service contributions.

Additionally, assuming that information regarding individual names and addresses may be worthy of privacy protection, Western’s request for a protective order for all of this information is overkill.  Western’s approach ignores the plethora of ways in which this information could be submitted to the PSC while respecting the privacy of the individual information in question.  Individual names and addresses could simply be redacted or information could be consolidated into zip codes or census block areas.  
In fact, senior corporate executives often review this information to evaluate business performance in specific locations.  In those instances, such information is typically prepared in report format, to allow sufficient information for analysis but without the names and addresses of specific individual customers.   
Second, Western argues that the information it seeks to protect contains trade secrets.  Notably, Western provides scant information regarding these trade secrets.  ARM 38.2.5007(4)(b) states that as a public agency “there is a constitutional presumption of access to documents and information in the commission’s possession.”  While Western indicates that it has considered “the fact that the Commission is a public agency”, it has failed to consider the constitutional presumption of access to documents and information.  ARM 38.2.5007(3) requires “(b) a complete and specific non-confidential identification, item by item or by category of items which are alike, of all information for which protection is requested; (c) and a complete and specific factual basis, including a thorough identification and explanation of the specific facts that supports a claim of confidential information; and (d) a complete and specific legal analysis explaining why the information is confidential information.”  (Emphasis added.)  WW has failed to provide this information and thus cannot meet the standards for issuance of a protective order.
II.  Denial of Western’s Motion is Consistent with the Public Interest.  

Many of the conditions imposed on Western in this Order were embodied in Commission rules regarding the designation and maintenance of status of ETCs in Montana.  For example, Rule VI states that “consideration of the public interest will apply in all [ETC] designation and maintenance of status proceedings.”  (Emphasis added.)  How can the public interest in disclosure of information as clearly articulated by Montana’s Supreme Court not be considered public interest in ETC designation and maintenance of status proceedings?  Further, Rule VI elaborates on public interest factors, including a) the ability to provide service in the manner required; b) the willingness of the ETC to comply with all laws governing ETCs; g) the extent to which the ETC is able to provide service to customers throughout the service area using the ETC’s own network; j) things such as quality of service; k) factors such as public safety, reliability of service.  (Rule VI(3)(a), (b), (g), (j) and (k).)  Consideration of public interest will generally include a consideration and balancing of all relevant factors.  (Rule VI(4)  How can consideration of the public interest legitimately be conducted if such relevant factors are shielded from public scrutiny?

The PSC does not have unlimited staff resources.  It cannot police all of the activities of each enterprise under its jurisdiction.  Public scrutiny permits greater analysis and insight into the compliance of these businesses than the PSC’s limited staff resources could accomplish alone.  For this reason, denial of Western’s Motion will permit the public at large to review and comment on Western’s compliance with federal and PSC rules regarding ETC funding.  Allowing public review of all of the information related to Western’s compliance with the applicable rules will support the PSC’s efforts and ensure that the PSC has access to the information and insights necessary to accurately determine Western’s performance as an ETC.  
For example, an applicant for ETC designation must demonstrate that the requirements for designation will be met upon designation or within a reasonable period of time.  Who better to evaluate such demonstration than the customers (i.e., the public) themselves?  It is consumers who will know whether Western is successfully providing services throughout the designated service area to all customers making a reasonable request for service.  It is consumers who will best be able to determine whether the information submitted by Western is consistent with their everyday experience.  Consumers and other carriers operating in similar locations will know whether information indicating that an ETC is satisfying applicable consumer protection and service quality standards is accurate.  But, consumers cannot make this determination if submissions are kept in the dark, shielded from public review.  
The PSC must also be able to discern whether revocation of ETC status is in order.  Revocation can occur if an ETC is unable to establish that it meets the PSC’s compliance directives and conditions, provisions of federal or Montana laws, or assurances that have been provided by the ETC to the PSC.  
III.  Conclusion

Western claims that information regarding 1) how it deals with customer complaints, 2) details of its network capabilities including signal strength, and 3) its USAC filings all contain confidential trade secrets that must be shielded from public review.  Western could have refrained from seeking universal service funding, just as Verizon, Cingular, and other wireless carriers have done.  It did not do so.  It obtained federal funding for supposed expansion of services and improved quality, yet it seeks to prevent the public from reviewing its compliance with the conditions of the very funding it affirmatively sought, contrary to many other wireless carriers successfully operating today.   
Western’s effort to shield information critical to its compliance as an ETC based on its mere representations that such information should be protected from public scrutiny fails to meet Commission rules, and is contrary to the public interest and must be denied.
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� Great Falls Tribune et al v. Montana Public Service Commission, and Montana Power Company, a/k/a NorthWestern Energy, 2003 MT 359, 319 Mont. 38 82p. 3d 876. (“GFT”)


� In amending its protective order rules, the Commission noted that the Supreme Court ruled that the Commission cannot rely on “mere representations” of a provider that information warranted protection.  MAR Notice No. 38-2-178, p 1597 citing GFT at ¶¶ 49-55.    


� Western Motion for Protective Order, page 2.





PAGE  
6

