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BEFORE THE DEPARTMENT
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In the matter of the proposed

)
MAR Notice No. 38-2-189
adoption of New Rule I, pertaining
)


to Eligible Telecommunications

)

Carriers and Lifeline/Link-Up

)

COMMENTS OF THE MONTANA TELECOMMUNICATIONS ASSOCIATION


The Montana Telecommunications Association (“MTA”) is pleased to have the opportunity to comment on the proposed New Rule I pertaining to the implementation of the low income telephone assistance program on Tribal Lands.  

In general, MTA supports the proposed New Rule and recommends some additional clarifications.
I.  Adoption of the New Rule Is Necessary to Implement Federal Rules

Proposed New Rule I pertains to certification and verification of subscriber eligibility for federal Lifeline and Link-up assistance on Tribal lands only.
  As the Commission points out in this Notice of Hearing on Proposed Adoption, “adoption of the new rule is necessary to implement federal requirements, primarily 47 CFR 54.410.”  These federal rules apply new income and program eligibility criteria for Tribal residents that are separate and distinct from the Medicaid eligibility criteria established under Montana law for non-Tribal residents.  The new federal rules were published in the Federal Register on June 22, 2004.  In particular, 47 CFR §54.410 provides for the establishment of various certification and verification procedures for income-based Lifeline eligibility generally “on June 22, 2005.”  
Since compliance with state certification and verification procedures is required “on June 22, 2005,” MTA encourages the Commission to promulgate this rule in a timely manner so that eligible telecommunications carriers in Montana can remain in compliance with the Lifeline program and consumers can benefit from continued eligibility and receipt of Lifeline assistance.  
Further, there appears to be some confusion regarding what is expected of carriers by what date.  MTA asserts that rules or procedures need to be in place by June 22, 2005, and that ETCs need to be in compliance with such rules following that date.  It is not possible, for example, for ETCs to have concluded surveys or other procedures in advance of June 22, 2005.  Rather, compliance with such procedures commences after issuance of rules, which need to be promulgated “on June 22, 2005.”  MTA recommends that the Commission recognize in its final adopted rule that compliance with certification and verification procedures cannot occur before rules are adopted.  As long as rules are adopted and become effective by June 22, 2005, Montana’s ETCs should be able to certify that they comply with the state’s certification and verification procedures. 
II.  Additional considerations

1.  
Qualifying low income programs.  Proposed New Rule I (1)(c) requires a subscriber to notify a carrier if the subscriber “ceases to participate in the program or programs or if the subscriber’s income exceeds 135% of the federal poverty guideline” (FPG).  New Rule I (3) makes a similar reference to “recipients of one of the qualifying low-income programs designated by the federal communications commission…”  (Emphasis added.)  For greater internal consistency and clarity, MTA recommends inserting the words “qualifying low-income” before “program or programs” in proposed New Rule I (1)(c).

2.
Number of individuals in a household.  The new federal rules require subscribers to verify both income eligibility and the number of individuals in the qualifying subscriber’s household in states that do not mandate state Lifeline support (i.e., default states).  Specifically, 47 CFR 54.410(b)(3) states that “consumers qualifying for Lifeline under an income-based criterion must certify the number of individuals in their households on the document required in §54.409(d).”  It appears that self-certification of the number of individuals in a qualifying subscriber’s household is unnecessary in a non-default state, such as Montana.  However, there is some confusion over this interpretation.  That is, should Montana require self-certification of the number of individuals in a household when applying federal rules to Tribal Lifeline support, even though Montana is a non-default state?  (For that matter, is Montana a non-default state for purposes of implementing the Lifeline program on Tribal lands?)  MTA requests therefore that the Commission clarify whether self-certification of the number of individuals in a subscriber’s household is required, or not, for purposes of implementing this rule. 
3.
Annual Survey.  Proposed New Rule I establishes, consistent with the new federal rules, a procedure by which to verify annually “subscribers’ continued eligibility for the federal lifeline program on tribal lands…”  ETCs need to survey their Tribal Lifeline recipients based on a statistical sampling process.  For example, if the number of Lifeline subscribers is 40, a valid statistical sample is 21 according to the federal rule.  Further, a consumer in the ETC’s survey “must prove his or her continued eligibility…”  However, it is not clear what happens if an ETC surveys 21 subscribers in this example, and only 15 (for example) subscribers respond.  What happens if the consumer fails to self-certify continued eligibility?  Is the survey invalid?  What reasonable measures must the ETC undertake in order to maintain its compliance with the rules?  Should the ETC follow up with certain steps (e.g., send another survey to an “alternative” consumer), or does failure to respond to the survey automatically constitute reason for termination of benefits to the consumer who failed to respond?  
MTA recommends the addition of a “consequences” provision in New Rule I (3) that would require an annual survey to include a notice to the Lifeline recipient that failure to respond to the survey and to self-certify continued eligibility constitutes reason for termination of eligibility. 
4.
Termination and dispute resolution.  Related to the above consideration of consequences resulting from failure to self-certify continued eligibility, MTA recommends that the proposed Rule also provide for an alternative “opt in” process by which consumers can verify continued eligibility for Lifeline support through an automatic renewal procedure.  Under this process, ETCs would notify all Lifeline recipients (not just a statistical sample) that support/benefits would automatically cease unless the consumer affirmatively demonstrates (self-certifies) eligibility for continued lifeline support.  Such a process could obviate the need for surveys of statistical samples, since all Lifeline recipients would receive in a timely manner (e.g. 75 days) a notice of termination/verification.  Additionally, such a process would more accurately allocate Lifeline support only to subscribers whose continued eligibility is confirmed annually.  MTA recommends that the final Rule include a provision that allows an ETC to notify any/all Lifeline beneficiaries 75 days prior to the anniversary of their enrollment that their eligibility to receive Lifeline will terminate upon the anniversary date unless the subscriber self-certifies that he or she is eligible for continued assistance.
5. 
Reference to federal rules.  47 CFR 54.410(b) requires ETCs to comply with certain self-certifications, including a requirement that an officer of an ETC certifies the ETC’s compliance with the state Lifeline/Link-Up certification procedures.  Further, 47 CFR 54.417 requires ETCs to retain records for three preceding years.  MTA recommends that the final Rule adopted by the Commission include these ETC self-certification requirements either by specific reference to the federal rule, or specifically in the body of the rule.  
Additionally, the proposed New Rule I (2) requires an ETC to request that a consumer presents documentation of a subscriber’s income, and (3) requires an ETC to verify subscribers’ continued eligibility.  The requirements of both (2) and (3) refer to compliance “in accordance with the requirements adopted by the federal communications commission at 47 CFR 54.410.”  However, 47 CFR 54.410 refers ETCs “in states that mandate state Lifeline support [to] comply with state certification [and verification] procedures.”  (Emphasis added.)  MTA therefore recommends that the Commission identify specific income and qualifying program verification procedures and documentation necessary to satisfy state certification requirements.  Such documentation could include the “acceptable documentation” identified in 47 CFR 54.410(a)(2), which applies to ETCs in states that do not mandate state Lifeline support.  MTA simply requests that if it is the Commission’s intention that Montana’s ETC’s comply with such requirements, the Commission’s rules should specifically state as much.  Otherwise, Montana ETCs are left in a sort of default/non-default legal limbo.
6.
Automatic enrollment and verification.  The FCC’s Report and Order encourages states to adopt automatic enrollment, and to develop on-line verification procedures, as means to facilitate participation in Lifeline/Link-Up.  (Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 03-109, FCC 04-87.  Released April 29, 2004. ¶¶25, 26, 36, inter alia.)  MTA encourages the Commission to explore with other agencies the benefits of and potential for automatic enrollment as a model for future implementation, as suggested by the FCC.
III.  MTA Recommended Clarifications


The following revisions to the Commission’s proposed rule are offered for reference.  MTA notes that not all of our recommendations are incorporated into the following text.  For example, the suggestion that the Commission clarify the effective date is not included.  Nor is there any suggested language pertaining to reasonable measures an ETC might undertake to encourage responses to an annual survey, or consequences a Lifeline recipient may face if he or she fails to respond to an annual survey.  Further, the proposed language does not include specific income or program verification procedures.
RULE I  ELIGIBLE TELECOMMUNICATIONS CARRIERS -- CERTIFICATION AND VERIFICATION OF SUBSCRIBER ELIGIBILITY FOR FEDERAL LIFELINE / LINK-UP ON TRIBAL LANDS  (1)  Each eligible telecommunications carrier providing federal lifeline/link-up service to a qualifying low-income subscriber who is an eligible resident of tribal lands, as defined at 47 CFR 54.400, must obtain that subscriber’s signature on a document certifying under penalty of perjury that:


(a) the subscriber receives benefits from one of the qualifying low-income programs designated by the federal communications commission at 47 CFR 54.405 and related provisions, and identifying the program or programs from which that consumer receives benefits; or


(b) the subscriber’s household income is at or below 135% of the federal poverty guideline and that the subscriber’s presented documentation of income accurately represents the subscriber’s household income; and


(c) the subscriber will notify the carrier if the subscriber ceases to participate in the qualifying low-income program or programs or if the subscriber’s income exceeds 135% of the federal poverty guideline.


(2) If a subscriber is qualifying for the federal lifeline/link-up program under the criterion of household income below 135% of the federal poverty guidelines, an eligible telecommunications carrier must require the subscriber to present acceptable documentation of the subscriber’s income and number of individuals living in the subscriber’s household prior to the subscriber’s enrollment in the program that is in accordance with the requirements adopted by the federal communications commission at 47 CFR 54.410 (a)(2) and related provisions.  

(3) In order to verify subscribers' continued eligibility for the federal lifeline program on tribal lands, 
(a) each an eligible telecommunications carrier must annually survey a statistically valid sample of subscribers who have qualified either as recipients of one of the qualifying low-income programs designated by the federal communications commission or under the criterion of household income under 135% of federal poverty guidelines.  A consumer contacted in the eligible telecommunications carrier's survey must prove his or her continued eligibility and self-certify continued eligibility in accordance with the requirements adopted by the federal communications commission, at 47 CFR 54.410 (c)(2) and related provisions.  Failure of a consumer to self-certify his or her continued eligibility under this provision constitutes reason for termination of Lifeline support; or, 

(b)  an eligible telecommunications carrier must send annually a notification to each subscriber who has qualified for Lifeline/Link-Up assistance under one of the qualifying low-income programs designated by the federal communications commission or under the criterion of household income under 135% of federal poverty guidelines.  Such notice shall inform the subscriber that the subscriber’s continued eligibility for Lifeline/Link-Up assistance shall terminate unless the subscriber proves his or her continued eligibility and self-certifies continued eligibility in accordance with the requirements adopted by the federal communications commission, at 47 CFR 54.410 and related provisions.  Such annual notice must be sent at least 75 days prior to the anniversary date of the subscribers’ enrollment.

(4)  An officer of an eligible telecommunications carrier must certify that the eligible telecommunications carrier complies with this rule and that, to the best of his or her knowledge, documentation of income was presented.
(5)  An eligible telecommunications carrier must maintain records to document compliance with this rule and provide that documentation to the Commission upon request.  Such documentation may include an officer’s self-certification of the eligible telecommunications carrier’s compliance with this rule; proof of advertising of Lifeline/Link-Up service; and billing records of Lifeline customers.  All eligible telecommunications carriers must retain such documentation for the three full preceding calendar years, in accordance with 47 C.F.R. 54.417.

IV.  Conclusion


MTA appreciates the Commission’s interest in adopting appropriate Lifeline/Link-Up rules in a timely manner so that consumers may continue to receive important Lifeline/Link-Up support from Montana’s ETCs.
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� As a non-default state, Montana has established a state Lifeline/Link-up program under the provisions of 69-3-1001 through 69-3-1007 MCA.  Eligibility is based on subscriber receipt of Medicaid benefits.  (69-3-1002 MCA.)  The Department of Health and Human Services “may adopt rules to establish procedures for the certification and verification of eligible subscribers.”   (69-3-1002 MCA.)  The Public Service Commission “may adopt rules necessary to administer and implement the low income telephone assistance program and to receive matching federal low income telephone assistance.”  (69-3-1004 MCA.)





