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BEFORE THE DEPARTMENT

OF PUBLIC SERVICE REGULATION

OF THE STATE OF MONTANA
In the matter of the proposed
) 

NOTICE OF PUBLIC HEARING

adoption of New Rules I through
) 

ON PROPOSED ADOPTION,

XIII; amendment of ARM

) 

AMENDMENT, AND REPEAL

38.5.3301, 38.5.3320, 38.5.3330,
)

38.5.3331, 38.5.3332, 38.5.3333,
)

38.5.3334, 38.5.3335, 38.5.3336,
)

Docket L-04.07.7-RUL
38.5.3337, 38.5.3339, 38.5.3343,
)

38.5.3350, 38.5.3351, 38.5.3352,
)

and 38.5.3353; and repeal of 
)

ARM 38.5.3302, 38.5.3338, 
)

38.5.3341, 38.5.3360, 38.5.3361,
)

38.5.3362, 38.5.3370, and

)

38.5.3371, pertaining to 

)

telecommunications service 
)

standards 



)

Comments of the Montana Telecommunications Association

I.  Introduction
The Montana Telecommunications Association (MTA) generally opposes adoption of the proposed amendments to telecommunications service standards.  Moreover, if the Commission were to adopt standards over the objection of MTA, we recommend that such standards be applied only selectively after a formal proceeding by the Commission which determines that regulatory intervention is necessary.
II.  Background

MTA commented on proposed repeal and amendment of telecommunications service standards in 1998.
  MTA noted that the Commission “fail[ed] to provide any evidence which would justify the new standards being proposed in this Notice.  In short, these proposals appear to be a solution in search of a problem.”  MTA noted that it was “more appropriate for the Commission now to be considering ways to lessen regulatory burdens imposed on Montana’s telecommunications providers, rather than proposing new regulatory impediments.”  

MTA argued that the “role of the Commission is to act as a ‘surrogate for competition.’…If a company offers consumers shoddy service, poor quality products, or exorbitant prices in a competitive environment, consumers are free to ‘vote’ on the company’s performance with their wallets.”

MTA further argued that while certain standards pertaining to consumer abuse or network compatibility serve legitimate functions, “rules that impose burdensome reporting requirements or that dictate service or company behavior…merely impede market forces and are unnecessary.”

Again, in October of 2002, Commission staff drafted “Proposed Amendments to PSC Telecommunications Service Standards” in an October 11, 2002 memorandum to Commissioners.  The memo cited “predecessor dockets” including L-98.4.2-RUL and L-99.4.3-RUL (pertaining to operator services).  

Commission staff met in a roundtable discussion with industry representatives on February 14, 2003, to discuss the proposed service standards that were included in the October 11, 2002 staff memo to Commissioners.  MTA’s reaction to these proposed standards was little changed from its comments in 1998.  MTA questioned the need for additional rules, the potential burden that the existing and proposed standards would impose on carriers in Montana, and the fairness of such regulations given that the standards did not apply to all telecommunications providers.  MTA also contemplated recommending a “trigger” mechanism, by which only some of the standards would apply only on a case-by-case basis when or if a certain level of consumer complaints justified Commission regulatory intervention.

 In short, nothing has occurred since 1998 that would appear to necessitate the kinds of amendments to the Commission’s service standards that were proposed then or are being proposed now.  If anything, MTA’s comments are even more valid today than they were in 1998.

III.  Today’s Competitive Telecommunications Market Obviates the Need for Most Telecommunications Service Standards.
Many of the current standards and the proposed amendments are designed for a telecommunications environment that no longer exists.  Today’s telecommunications market is populated by wide variety of telecommunications services and products, and providers, including wireline local exchange carriers (LECs), competitive local exchange carriers (CLECs), wireless (cellular and PCS) providers, satellite providers, cable companies and voice-over-IP (VOIP) providers.     
Consumers increasingly are able to decide whether to compliment, or completely substitute “traditional” wireline service with alternative services, and thus determine the appropriate mix of products, services, and quality in a competitive market.  Indeed, many consumers appear to have chosen in many instances to opt for poor quality—at least as measured by “legacy” standards—in exchange for other service and product characteristics.

IV.  The Commission Cannot Apply Standards to All Telecommunications Providers; Therefore the Rules are Discriminatory

Even if the proposed standards were justifiable, arguendo (MTA does not concede they are), they cannot apply to all relevant telecommunications providers in today’s market, since many of these providers and the services they offer to consumers are beyond the reach of Commission authority.  
The FCC, for example, has recently ruled that VOIP services are interstate services.
  The FCC has yet to determine if VOIP services fall under Title I (information services) or Title II (telecommunications services).  It appears that both the FCC and Congress have determined that regardless of the classification of VOIP, regulation of such services largely if not entirely will fall under federal, not state, jurisdiction, and such regulation will be minimal, if any regulation is applied to VOIP at all.

Similarly, cable TV services, and in particular, cable-modem broadband services, which currently offer a popular platform for VOIP, are not regulated by the Public Service Commission under state law.  At the federal level, the regulatory status of cable/cable-modem services is pending before the U.S. Supreme Court and at the FCC.

Further, regulation of wireless services is specifically exempt from Commission jurisdiction under Montana law.
  69-3-803(10) M.C.A., states:
(a) “Regulated telecommunications service” means two-way switched, voice-grade access and transport of communications originating and terminating in this state and nonvoice-grade access and transport if intended to be converted to or from voice-grade access and transport.
(b) Except as provided in 69-3-815, the term does not include the provision of terminal equipment used to originate or terminate the regulated service, private telecommunications service, one-way transmission of television signals, cellular communication, or provision of radio paging or mobile radio services.  (Emphasis added.)
Since the Commission’s standards and proposed amendments apply only to some but not all telecommunications providers, MTA contends the rules are discriminatory in today’s competitive marketplace.  
Ironically, if it could be demonstrated that the proposed service standards were necessary in today’s competitive marketplace, the services and providers that arguably might benefit most from regulatory intervention often are the very services and providers that are beyond the Commission’s reach.  For example, wireless services are notorious for dropped calls, blocked calls, poor quality transmissions, etc.  While the advertising of one popular wireline product used the slogan, “You can hear a pin drop,” the advertising slogan of a common wireless product is, “Can you hear me now?”  Additionally, some of the Commission’s “customer service” standards regarding service calls, timely repairs, etc., either do not apply to the wireless segment, or serve only to illustrate the vast differences between “quality” as measured in a wireline environment as opposed to a wireless environment.   
VOIP falls into a similar category of questionable quality.  For example, it is widely understood that while VOIP providers offer their services as a substitute for wireline service, VOIP cannot reliably provide 911 emergency services.  It is not at all certain whether the FCC or Congress intend to confer regulatory authority over VOIP to the states.
MTA is not necessarily suggesting that currently unregulated services should be regulated, even if they could be.  Instead, the point is that service quality has moved from the regulatory realm to the marketplace.  
V.  The Commission has failed to demonstrate any need for requiring these rules.

Montana’s independent local exchange carriers have a long history of investment in their networks and commitment to customer service.  This commitment to quality is illustrated in a number of ways, including in the paucity of consumer complaints against these companies registered at the Commission.  MTA questions, therefore, why the Commission proposes to impose 27 pages of regulatory requirements on carriers whose records would appear to justify less, not more regulatory burden.  The tenor of these regulations implies that all carriers provide inferior service, or at least stand at the brink of providing inferior service, and that the Commission needs to apply a heavy hand to either ensure that these carriers improve existing service or to prevent some unforeseen degradation of service.  However, there is absolutely no evidence that warrants the application of such burdensome and costly rules.  The cost of compliance with these rules, especially for smaller carriers, is not insignificant.  Yet, as MTA commented in 1998, the Commission’s rules appear to offer a solution to a problem that doesn’t exist, at least as afar as Montana’s independent LECs are concerned.

VI.  Recommendations

1.  Many of the Proposed Rules Should Be Reserved as Remedies to Be Applied on a Case by Case Basis Using a Consumer Complaint Benchmark

As MTA stated in its 1998 comments to the Commission in L-98.4.2-RUL, there are two types of standards.  One applies to potential consumer abuses and consumer protection; the other type involves internal record keeping, monitoring, and reporting that impose unnecessary burdens on the internal operation of only those companies under the Commission’s jurisdiction.  Standards or guidelines that are designed to advance consumer protection serve valuable functions.  However, rules that micromanage internal company operations merely impede market forces and increase the cost of business.  As such, the latter type of standards is unnecessary, at best.
As noted above, MTA finds no evidence that indicates that Montana’s independent LECs in particular warrant the general application of these rules.  Indeed, the cost of complying with the record keeping, monitoring, and reporting requirements alone is particularly for burdensome, especially for smaller carriers.  In fact, the tenor of the rules can be considered almost punitive, as if all carriers have been found guilty of violating the public trust.  In short, many of the proposed rules more appropriately can be considered remedies to be applied only when necessary. 
In this regard, MTA suggests that the Commission consider applying the proposed rules selectively, under the context of remedies, on a case by case basis, only when and if warranted by a carrier’s demonstrated lack of commitment to customer welfare.  In this manner, many of the existing and proposed requirements could be reserved as potential remedies to be applied only after the Commission, pursuant to a public notice of opportunity to intervene and comment, demonstrates good cause that Commission intervention is necessary.  
In demonstrating a necessity to apply remedies, the consumer should serve as the Commission’s benchmark.  MTA suggests the following guideline as an example of a consumer benchmark:  if the Commission receives an average of more than 5 customer complaints per 100 subscribers to a particular service provider during a calendar Quarter for more than two Quarters in a calendar year, the Commission could initiate a proceeding to determine if application of certain service standard remedies is warranted.  In this regard, it would be useful for the Commission to develop a reliable, standardized complaint processing procedure, and to define the types and gravity of various “customer complaints.”  A complaint about the color of one’s telephone, for example, is not the same as a complaint about paying for a service that is not delivered (e.g., slamming/cramming).

Further, if the Commission demonstrates reason for intervention in a specific carrier’s case, such intervention should be of limited duration, until proposed remedies are attained.


2.  MTA Comments on Specific Rules

NEW RULE II.  PENALTY PROVISIONS.
MTA Comment.  This new rule cites 69-3-103, M.C.A. as its authority “to assess a civil penalty of up to $1,000 per day against any person…”  However 69-3-103 does not authorize the Commission to assess civil penalties.  MTA recommends that the Commission not to adopt this Rule.

NEW RULE III.  STUDIES, INSPECTIONS, TESTS, MONITORING AND AUDITING.
MTA Comment.  This rule requires “each carrier providing services” to make traffic studies, maintain records, conduct periodic tests, maintain or have access to test facilities, monitor transmission performance, perform routine maintenance tests, perform surveys, and “may require any carrier to contract with an independent auditor to verify compliance…”  This rule is simply unnecessary.  First, companies are likely to perform such internal tests and monitoring as a matter of their own business operations.  Second, for reasons stated above, such regulatory micromanagement by the Commission of carriers’ internal operations has no place in a competitive market, where the consumer has the final vote on whether a service or product meets the consumer’s needs and tastes.  Moreover, also aforementioned, there has been no demonstration by the Commission that such a rule is necessary.  MTA recommends that the Commission not to adopt this Rule in any part.  Alternatively, the Commission could hold this rule in “reserve,” as a potential remedy to be applied on a case by case basis only after sufficient cause is demonstrated.
NEW RULE IV.  MEASUREMENTS, RECORDS, AND REPORTING IN GENERAL.

MTA Comment.  This rule requires monthly internal measurements, summaries, investigations and corrective actions, record retention, service quality reports, and “upon request,” requires only “incumbent local exchange carriers” to provide the Commission with such information.  Further, the rule requires quality of service reports to be filed with the Commission on a quarterly basis including a host of performance measures for installation, credits, delayed orders, appointments, trouble reports, etc. “for each exchange or wire center the carrier serves as well as on a statewide aggregate basis.”  Besides being discriminatory in its selective focus only on incumbent LECs, this rule again imposes regulatory micromanagement on company operations.  Further, requiring such micromanagement at a wire center basis, particularly for small telephone companies with multiple wire centers, constitutes nano-micromanagement.  Additionally, making such information available “upon request” to the public through Commission submissions risks disclosure of sensitive business information.  As with NEW RULE I, this rule presumes that all carriers have been found guilty of some violation.  MTA recommends that the Commission not to adopt this Rule.  Alternatively, this rule could be reserved as a potential remedy to be used only when circumstances warrant such application.
NEW RULE V.  INSTALLATION OF LOCAL EXCHANGE SERVICE.
MTA Comment.  MTA points out that these extensive rules pertaining to installation requirements apply only to LECs, not to other carriers (e.g., wireless or cable companies) that operate outside of the Commission’s regulatory jurisdiction.  Subsection (6) requires carriers to maintain summary records on an exchange or wire center basis, again imposing an unnecessary additional burden on carriers.  MTA reiterates that Montana’s independent LECs already provide exemplary service and that the tenor of these rules implies that Montana’s LECs provide inferior service for which a heavy regulatory “fix” is needed.
NEW RULE VIII through NEW RULE XIII. 

MTA Comment.  In general, these rules continue in the vein of solutions in search of a problem.  MTA suggests that these rules could be reserved as a potential remedies to be used only if and when a demonstrated need arises.  NEW RULE X and NEW RULE XIII appear to be applicable only to wireline networks, further illustrating the selective, and potentially discriminatory nature of the rules.

VII.  Conclusion

In general, MTA contends that the new rules proposed in this docket are not necessary.  Today’s telecommunications environment, characterized by a multitude of products and services offered by a variety of competitive providers obviates the need for regulatory micromanagement.  The rules apply only selectively to certain providers in Montana’s telecommunications arena, given the Commission’s limited jurisdiction.  The Commission has not demonstrated a need for such rules.  MTA asserts that in today’s feature- and service-rich environment, the consumer, and not the Commission, should be the arbiter of what, if any, standards should apply.  The rules requiring record keeping, reporting and monitoring standards and other internal controls should be applied only as remedies, if at all, and only on a case by case basis after a formal Commission proceeding concludes that remedies are necessary.
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� In the Matter of the Proposed Repeal and Amendment of Existing Rules and Adoption of New Rules, All Pertaining to Telecommunications Services Standards and Operator Service Providers.  Docket L-98.4.2-RUL.  Comments of the Montana Telecommunications Association.  November 12, 1998.


� Wireline Competition docket 03-211.  November 9, 2004.  The FCC said that Vonage’s DigitalVoice service and similar VOIP applications, including cable telephony, "cannot practically be separated into intrastate and interstate components, precluding dual state and federal regulatory regimes."


� The Supreme Court on December 3, 2004, agreed to review the 9th Circuit Court of Appeals decision in FCC v. Brand X Internet Services et al.  See FCC, CS Docket No. 00-185 Cable Modem Declaratory Ruling and Notice of Proposed Rulemaking (NPRM), and CC Docket No. 02-33 Wireline Broadband Internet Access.  


� MTA notes that the Commission has authority to apply rules, standards or conditions in a non-discriminatory manner to all eligible telecommunications carriers (ETCs), regardless of the technology (e.g, wireline or wireless) used by the ETC as a consequence of the Commission’s authority to designate and certify ETCs consistent with the public interest. (69-3-840 MCA)


� It is worth noting again that even if MTA’s recommendation were adopted, and certain standards (especially those requiring reporting, monitoring, record keeping, and other internal controls) were applied as remedies instead of as general application rules, not all services or service providers would be subject to the Commission-imposed remedies.  
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