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The Montana Telecommunications Association (MTA) notes that this Inquiry is directed at Qwest’s receipt and use of federal universal service funds.  While MTA is not directly involved with this Docket, MTA is concerned with some of the implications raised by the Commission in this Inquiry.  As a practical matter, MTA is unsure of the goal this Inquiry is attempting to achieve. Neither the Public Service Commission’s (“Commission”) goals nor expectations with this proceeding are clearly defined. 
How Carriers Spend Universal Service Support is Set by Statute and Federal Communications Commission Rules
Section 254(e) of the Telecommunications Act of 1996 (the “1996 Telecom Act”) requires that carriers only use federal universal service support “for the provision, maintenance, and upgrading of facilities and services for which support is intended.”  The Federal Communications Commission (“FCC”) has created an elaborate set of rules directing how carriers are to use federal universal service funds (“USF”).  As part of these rules, the FCC created two types of carriers: non-rural and rural. 

Universal service support for non-rural carriers is based on a forward-looking cost model which looks at costs at the wire center level.  If statewide average costs exceed national average costs for non-rural carriers, then support is calculated and targeted to carriers serving those wire centers with forward-looking costs in excess of the national benchmark.  This is a hypothetical approach to cost recovery.  The Commission implemented a specific forward-looking cost recovery methodology for non-rural carriers in Order No. 6015b. Under this model, non-rural carriers receive a pre-set amount of support from the USF based on the carrier’s costs.  The non-rural carrier then makes up the remainder of its costs through intrastate universal service funds.  Since Montana is one of the few states that has not yet established a state USF, Qwest makes up the remainder of its costs through implicit subsidies it receives through intrastate access charges.
The high cost model used to establish non-rural support, and the high cost fund for rural support, are used to offset state revenue requirements.  If the Commission believes a regulated carrier is over earning, MTA suggests a more appropriate method for examining this over earning is through a rate case – not through the selective targeting of one revenue source (e.g. high cost funds).    

For rural carriers, support is based on historical cost data which is collected and filed by the National Exchange Carriers Association (NECA) in a program administered by the Universal Service Administrative Corporation (USAC).  NECA uses an algorithm to develop individual study area average loop cost for each incumbent rural carrier.  Any rural carrier whose study area cost per loop is greater than 115% of the national average cost per loop is eligible to receive high cost support, subject to limitations on corporate operations expenses and an overall cap on funding.  For rural carriers, this process can take up to two years between the time data is filed and support is received.  Unlike the hypothetical non-rural methodology, the rural cost methodology allows rural carriers to recover their actual costs. 
In either case, rural and nonrural carriers alike follow federal statutes and rules in determining the amount, if any, of universal service support they may receive.  But as the FCC has concluded, the rules for non-rural and rural carriers are drastically different.  The Commission’s concerns with how a non-rural carrier is spending its USF would not necessarily translate into similar concerns for how rural carriers are using USF. 
The inquiry raises policy questions regarding the relationship between universal service, implicit subsidies and rates

The Inquiry excerpts paragraphs 92 and 93 of Order No. 6051b from a 1997 docket (D97.9.167).  Paragraph 93 of the Order, as cited in the Inquiry, asserts that US West (now, Qwest) would “reduce prices that provide implicit subsidies.”   The Commission concludes that it “is apparent from these findings the Commission expected that…Qwest would use FUSFs [federal universal service support funds] to reduce prices as an offset to implicit subsidies that are built into its rates.”   (emphasis added.)  
It is unclear to MTA what “prices” and “implicit subsidies” the Commission (or Qwest) had in mind.  A plain reading of the language cited in the Inquiry and Order No. 6015b reveals that during testimony, it appears Qwest was being questioned about two different things: state USF and federal USF.  If this was indeed the case, then the premise on which an examination of the relationship between Qwest’s use of Federal USF and its implicit subsidies, rates and prices is not clearly established.  Any examination of this complex interrelationship should be based on specific facts and evidence--not gleaned from testimony that may or may not have been discussing that interrelationship.  Notwithstanding “assurances” that may have been given, the Commission acknowledged in the same paragraph 93 that any price/subsidy relationship “is not likely one this Commission decides.”

Indeed, as noted above, universal service support is determined by federal rules which in turn are based on policy codified in the 1996 Telecom Act: to ensure affordability and comparability of rates and services between urban and rural areas of the nation.  47 U.S.C. §254.  Thus, rates are by design reduced by universal service support.  In other words, universal service support is intended to keep rates lower than they otherwise would be without such support.
It is unclear what “prices” or “implicit subsidies” the Commission asserts should be reduced by federal USF beyond the preservation and advancement of affordable rates and comparable services already specified in Federal law.  
Since 1997, of course, much has occurred with regard to the relationship between USF and so-called “implicit subsidies.”  In short, the FCC has issued a series of decisions (e.g., CALLS, MAG, among other decisions), which effectively increased end-user rates and reduced access charges (“prices?”) commensurately in an effort to make “implicit subsidies” (“access charges?”) “explicit.”  The result has been a substantial increase in both end user rates and the size of the USF.  (This effort continues in the on-going intercarrier compensation debate, in which many parties want to eliminate access charges altogether and “offset” at least some of the lost access revenues with even more universal service fund support.)
In conclusion, it appears to MTA that the FCC already has used (and continues to use) universal service support to offset to implicit subsidies (in access charges) that are built into rates.  Further, it appears Qwest has more than likely complied with this FCC mandate because it has substantially reduced its interstate access charges over the last eight years.  As access revenues have been slashed by the FCC, universal service has grown dramatically, while rates have remained affordable and service has remained comparable to urban rates and service.  As for this Inquiry, it appears to be based on excerpts from vague testimony that may or may not have anything to do with the relationship between Federal USF, implicit subsidies, rates and prices. 
Lastly, besides the testimony cited in the Inquiry, the Commission has no other evidence suggesting that Qwest is misusing its USF. 

The Commission already has the statutory authority to gather the information it seeks


Mont. Code Ann. §69-3-202 (2003) requires all public utilities to maintain and give to the Commission “uniform accounts of all business transacted.”  The same statute authorizes the Commission “to examine books, accounts, records, and papers of any public utility for determining their correctness and whether they are being kept in accordance with the rules and system prescribed by the commission.” Mont. Code. Ann. §69-3-202(5). Further, Mont. Code Ann. §69-3-821 allows the Commission to require telecommunications carriers to keep “such accounting or reporting systems as are necessary to allow proper allocation of investments, costs, or expenses that are joint or common to both regulated telecommunications services and other services or both regulated telecommunications services and non-tariffed regulated telecommunications services.” 


If the goal of this Inquiry is to figure out how Qwest is spending their USF, then the Commission has the authority to do so without launching this Inquiry.  As the statutes above detail, the Commission can get any financial information related to USF that it wants from Qwest.  There is no need to launch this Inquiry that seeks specific questions which may ultimately, as discussed below, exceed the Commission’s statutory authority. 
The Commission lacks authority to direct federal universal service support funding  

The Inquiry states that “[t]he Commission seeks comments generally on the question of how FUSFs are best used in Montana.”  The answer to this question is found in Section 254 of the 1996 Telecom Act.  The FCC has promulgated rules in accordance with this statute.  The FCC has stated that USF is to be used to preserve and advance universal service, based on the following principles:

· quality service at just, reasonable, and affordable rates; 
· access to advanced services;

· access in rural and high cost areas;

· equitable and nondiscriminatory contributions;

· specific and predictable support mechanisms;

· access to advance telecommunications services for schools, health care and libraries; and,

· additional principles that the Joint Board and the FCC periodically establish.
In a series of questions, the Commission appears to seek certain “cost and rate information” to satisfy Commission “expectations” of how federal universal service funds should be used.  Such “expectations” are neither described nor substantiated.  As noted above, the FCC already has established rules and procedures by which federal universal service support is determined.  Support for nonrural carriers is based on those carriers’ forward-looking costs.  Support for rural carriers is based on those carriers’ filing of detailed cost data at NECA.  The direction of federal support, as the Commission noted in Order No. 6051b, is not likely a determination this Commission decides.  In short, the Commission lacks authority to direct how federal universal service support is used whether to “reduce rates that provide implicit subsidies,” or to “comply with the Commission’s expectation of how FUSFs will, or should, be used.”
Lastly, the Inquiry asks whether Qwest should continue to be certified as an ETC if Qwest fails to comply with the Commission’s “expectation” of how Qwest should be utilizing its USF.  The implication is that the Commission has the authority to revoke Qwest’s ETC certification if it fails to utilize its federal USF in a manner approved by the Commission.  If this is indeed the conclusion the Commission seeks, then it is exceeding its statutory authority. 

As Mont. Code Ann. §69-8-340 and the FCC’s rules make clear, the Commission does not have the statutory authority to revoke Qwest’s ETC certification for failure to comply with the Commission’s “expectation” of how Qwest should use its federal USF.  Under existing statutes and rules, the Commission can only revoke a carrier’s ETC certification if that carrier fails to comply with §§214(e) or 254.  Whether Qwest is spending its USF in a manner that may not comply with the Commission’s expectation of how such funding should be used does not qualify as a reason authorized by statute to revoke Qwest’s ETC designation.  As the FCC has stated, the only time a state commission can revoke a carrier’s ETC certification is if that carrier fails to comply with §254(e)—i.e., the carrier uses its USF for purposes other than “the provision, maintenance, and upgrading of facilities for which the support is intended.” Fourteenth Report and Order, 16 FCCR 11,244, 11319 (May 23, 2001). 
Thus, the FCC has already established clear rules as to how carriers are to utilize USF.  The Commission’s “expectation” of how Qwest uses its USF is not a legitimate reason for revoking its ETC certification. 
The Commission has rulemaking authority to certify ETCs and to establish a state universal service fund
This Commission does have authority under an annual certification process to certify the eligibility of eligible telecommunications carriers (ETCs) to receive universal service support.  Mont. Code Ann. §69-3-840. That certification is intended to ensure that ETCs use federal universal service support “only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.”  47 U.S.C. §254(e).   MTA encourages the Commission to complete its rulemaking in this regard (L-04.07.5-RUL) so that predictable and rational guidelines can be established for the designation and certification of ETCs in Montana.
Moreover, this Commission has the authority to establish a state universal service program.  47 U.S.C. §254(f) and Mont. Code Ann. §§ 69-3-841 - 69-3-846.)  In this regard, the Commission:
“shall investigate the need for a fund to assist [ETCs] in providing affordable telecommunications services in high-cost areas.  This investigation must take into account the evolving nature of universal service as well as changes in federal and state telecommunications support systems, including but not limited to universal service funds and access reform.”  Mont. Code Ann. §69-3-842 (emphasis added.)
Conclusion

The Commission appears to be seeking information to determine compliance with “expectations” that are neither adequately defined nor justified. The Inquiry is based solely on testimony given more than eight years ago that may or may not have been specifically addressing federal USF.  A plain reading of the testimony appears to reveal two distinct issues were being discussed: federal USF and state USF.  Further, if the Commission wants to look into how Qwest is spending its USF, it has the statutory authority to do so.  However, the Commission does not have the authority to revoke Qwest’s ETC certification merely because Qwest, although using its federal USF in accordance with 47 USC §254, may not be using its USF in accordance with the Commission’s “expectations.” 
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