[image: image1.jpg]MONTANA
TELECOMMUNICATIONS
ASSOCIATION




The Connection

© 2004.  The Montana Telecommunications Association

October, 2004

Dates & Deadlines

October 1.  Local Switching Support forms due to USAC.

October 1.  State Commissions certify eligible telecommunications carriers (ETCs) operating in their states.

October 5.  Statewide Interoperability Executive Council.  Helena.

October 13 (tentative).  911 Advisory Council.  Helena.
October 15.  TTY Quarterly Progress Reports due from wireless carriers detailing progress made in deploying the equipment necessary to enable 911 calls by the hearing-disabled from text telephone (TTY) devices.
October 15.  Low Income Universal Service Support, Form 497 (revised) due from ETCs seeking reimbursement for federal low income universal service support.

October 9-13. USTA Annual Conference.  Las Vegas.

October 15.  FCC 96-45.  Universal Service.  Comments due on Joint Board request for comments on post-RTF universal service funding mechanism.
October 18-19. NTCA Region 9 Meeting.  Boise.

October 20.  D2004.8.133.  CLEC Forum.  Helena.

October 27.  D2003.8.105.  Mid-Rivers Cellular ETC Application.  Hearing in Miles City. 

November 1.  FCC Form 499-Q, Telecommunications Reporting Worksheet due from ETCs regarding universal service contributions. 

November 2.  ELECTION DAY.

November 8.  FCC Comments due on applying CALEA (wiretap) to packet-mode services.

November 15.  Revenue and Transportation Committee.  Helena
November 17.  E-Government Council.  Helena.

November 17.  House and Senate caucuses.  Helena

November 17.  HAC Reporting deadline for Wireless Carriers, Handset Manufacturers.

November 18-19.  New Legislator orientation.  Helena.

November 20.  Bobcats v. Grizzlies.  Missoula.

November 24.  Tier III wireless providers that opt for handset-based E911 must ensure that 100% of new handsets are E911 location capable.

December 1-2.  MTA 24th Annual Showcase.  Billings.

Regulatory Review

D2003.1.14 – WWC Holding Co. (Western Wireless) – Application for Designation as an Eligible Telecommunications Carrier (ETC).  On October 5, Commissioners continued their discussion of the Western Wireless (WW) ETC application.  Staff reviewed a draft order tentatively granting WW’s application with conditions, per instructions from a previous work session for a discussion draft to include a tentative decision.  (See below.)  The draft order included a requirement that within 1 year, WW needs to be able to serve 100% of residences and businesses in the areas for which it seeks ETC designation.  Staff indicated it appears WW is cream skimming and doesn’t have ability to serve as a carrier of last resort (COLR) in the exchanges where it is not seeking ETC.  Another condition would require WW to provide the commission with maps indicating signal strength in ETC-designated areas.  WW further would be required to keep records on service quality, and customer requests for service in areas where it seeks designation.  There’s a requirement to provide data on the types and number of consumer complaints it receives.  WW would be required to provide the commission with evidence on the amount of USF support, including lifeline and link-up support that it receives.  Another condition would require WW to provide the terms, conditions and rates of its universal service offerings.  The draft order references FCC proceedings which are intended to address concerns regarding the effect of ETC designation on growth of the federal universal service fund (USF), and MCC’s recommendation to fund only new and captured lines.  There’s a reference to restricting universal service support only to primary lines, again deferring to FCC action.  Additionally, WW would be required to comply with any commission service quality rules.  Further, there’s a reference to the Joint Board’s “5 elements” recommended for use in determining viability of an ETC applicant.

Chairman Rowe indicated an interest in including a “relatively automatic” decertification process if WW fails to meet any of the conditions set forth in the order.  Commissioners Schneider and Stovall expressed concerned that the 100% buildout requirement may be too aggressive, and only 1 year may not be enough time.  Cmrs. Rowe and Brainard, on the other hand were comfortable with 100%/one year.  If WW cannot meet the requirements, it can come in and ask for waiver with proper justification.  They argued the commission is considering granting WW access to large amount of money; the trade off is WW is responsible for demonstrating a commitment to improved service and increased investment.  Rowe added that there’s no relationship between what a competitive ETC invests and the level of support it receives.  He likened the commission’s role to a banker’s: granting access to money comes with conditions that the money will be well spent.  He noted that when rural carriers acquired Qwest exchanges, they improved service and built out networks in short order.  

At its 8/24 work session, staff attorney Martin Jacobson asked Commissioners to direct staff to draft an order either approving or denying Western Wireless’ (WW) petition for designation as an eligible telecommunications carrier (ETC).  He argued it would be easier for staff to draft an order if they knew whether the Commission was leaning toward granting or denying the petition.  Martin indicated that Chairman Rowe (who was absent from this work session) supported preliminary approval of WW’s petition, based on the following reasons: 1) WW’s application seeks ETC designation only in nonrural areas served by Qwest; 2) the public interest standard for nonrural designation likely is lower than in rural areas; and 3) the incumbent carrier (Qwest) did not intervene in opposition to WW’s petition.  He also commented that some of the Montana Consumer Counsel’s (MCC) arguments were thought-provoking and interesting, but not consistent with current practice.  That doesn’t necessarily make them wrong, he added.  However, questions with regard to what lines should be supported by universal service, or whether the commission should consider effects on the federal universal service fund are principally federal matters, according to Rowe.  MCC’s suggestion that there should be a universal service rate is premature, he offered.  On the other hand, customer service and network standards suggested by intervenors should be incorporated into a draft order for discussion purposes.  Also, Rowe indicated that he wanted to discuss the Kansas universal service order and other universal service issues further.  Mike Lee, staff economist, added that the draft order should include language that enables Commission to reverse decisions in the future that it may take today.

Commissioner Stovall stated that if the commission were to grant WW’s petition, it should receive assurance that service will be better in rural areas.  WW proposes to use universal service fund (USF) support to serve only areas where it already can reach 85% of Qwest’s customers with a -104Db signal.  Mike suggested that the Commission should require WW to serve the entire service area for which it seeks USF support.  Cmr. Schneider expressed concern that WW could cream-skim by serving 85% of a service area’s residents who live within an urban area and avoiding high cost customers/areas.  We don’t need additional pressure on the federal USF to support serving 85% of an area already served by an ETC, he said.

Mike Lee added that the FCC has stated that ETCs don’t need to serve 100% of a designated area at time of designation, but they need a “game plan.”   He said the commission must designate more than one ETC in nonrural areas only if it is consistent with the public interest, convenience and necessity and all other criteria are satisfied.  Cmr. Jergeson asked at what point does a market become so fractured with multiple ETCs competing over such a small market that they can’t survive, even with USF subsidies.  Will the commission encourage a negative spiral in service and quality?  Is there a way to compete for ETC designation in a way that would result in improved service?

Mike responded that the economics are different in nonrural carrier areas as opposed to rural areas.  A rural area may not be able to support multiple ETCs.  Mike added that WW would be the third ETC in Conrad and Terry, where an additional ETC already exists.  He further commented that the commission should be concerned about an incumbent’s viability, and commissioners should be aware that a competitive ETC (CETC) could become the incumbent if the incumbent were to withdraw from the market.  

MCC testified that granting WW’s petition doesn’t encourage competition since WW is already competing in the markets for which it seeks USF support.  Cmr. Brainard observed that USF is like a big honey pot; every bear wants to get in.  If you’re in telecom, you’d be nuts not to apply for USF support.  Stovall agreed, but added that people of this state need go get something in return; and that hasn’t been demonstrated.  How will service improve?  

Martin replied that a draft order will attempt to include such benefits.  Stovall replied that those “benefits” were not jumping out at him right now.  Martin added that there is a rulemaking pending, and commissioners can explore these ideas in that venue.  He noted that MCC pointed out the FCC is not following its own rules with regard to limiting new USF support to new and captured lines.  At the moment, FCC rules call for duplication of support.  

Cmr. Schneider recommended that there should be a timeline by which USF investment is measured toward 100% coverage in those exchanges for which they seek designation.  Brainard added that designation should be reflective of the level of infrastructure a CETC deploys.  He opposed granting designation on a “field of dreams” basis; there should be a preexisting commitment, level of service, prior to designation.  

In earlier work sessions in July, Commissioners discussed MCC’s testimony and recommendations.  The reached no conclusion on MCC’s recommendation that any ETC should comply with a commission-approved “universal service rate” but agreed that all ETCs must comply with commission-approved service quality standards.  Commissioners deferred to the MTA/MITS Rulemaking petition consideration of the extent to which a CETC must be facilities-based.   MCC recommended that at least 50% of an applicant’s service must be provided on its own facilities to quality for ETC designation.   There was considerable discussion of MCC’s contention that FCC rules require that CETCs should receive universal service support only for new and captured lines.  While there was general agreement that it isn’t right that universal service should support five wireless phones being used in a single household (as opposed to one universal service wireline loop), commissioners seemed more comfortable deferring the issue to the FCC, which is reviewing universal service portability and ETC designation criteria.  
On July 20, the commission’s first work session following the hearing on WW’s ETC application, commissioners agreed that the FCC’s Virginia Cellular decision, as well as state authority granted under §214 encourages the commission to consider the effect of granting ETC designations on the size and growth of the universal service fund.  Commissioners concurred that a public interest consideration applies to both rural and nonrural ETC applicants.  Further, staff acknowledged MCC’s contention that competition is not the goal of ETC designation nor of universal service.  The purpose of the fund is to further universal service goals, not to encourage competition.  69-3-802 (MCA) provides for encouragement of competition as second to encouraging universal service.  MCC states penetration of service to unserved consumers is the goal.
D2003.8.105 – Mid-Rivers Cell – Application for ETC Designation.  Commissioners granted on 9/21/4 a motion by the Montana Consumer Counsel (MCC) to file intervenor testimony.  A hearing is scheduled for Oct 27th in Miles City.  

D2003.10.156 – 3 Rivers PCS (Wireless) – Application for ETC Designation.  The commission on 9/21/4 denied, 3-2 (Schneider and Jergeson voted no), a MITS motion to reconsider a 9/7 decision allowing 3 Rivers (3R) to submit additional testimony.  Staff attorney Martin Jacobson added that the commission had not yet issued a notice of commission action (NCA) resulting from its July 20 work session in which the commission compelled 3 Rivers to answer certain MTA, MITS and Commission data requests.  Martin also stated that the approach the commission is taking on ETC applications has become more rigorous since 3R’s initial filing; and with subsequent FCC decisions and notices there is a need for greater detail.  Chairman Rowe noted there is no time clock for a commission decision; it is appropriate to allow the additional testimony.

At its 9/7 work session, the commission granted a 3 Rivers motion to amend the procedural order and to provide supplemental testimony.  MCC and MITS had objected, arguing that 3R failed to respond to data requests and failed to provide a sufficient initial case.  Their motion amounted to a request to start over, according to opponents.  Staff said that amendment of a filing at this stage is unusual, but the alternative is to re-file.  Either alternative ends up in the same place.  Staff noted that the commission had gotten off to a “sloppy start” on ETC applications.  Some were filed without prefiled testimony, and that set a pattern that needed to be corrected subsequently.  Some new procedures can be expected, and some have been adopted subsequent to 3R’s filing.  3R’s motion was approved, 4-1 (Schneider opposed).

D2004.2.23, L-04.07.5-RUL – Montana Independent Telecommunications Systems and Montana Telecommunications Association – Petition for ETC Rulemaking.  Staff attorney Martin Jacobson presented on October 5 a draft version of proposed rules establishing minimum standards for designating ETCs in Montana.  MTA and MITS jointly filed a petition for rulemaking in February.  Martin noted the draft rulemaking is “about 120 days late.” 

There is number of blank sections in the draft presented to the commissioners that one or more parties have requested for completion.  For example, one section is reserved for comments from MCC regarding universal service rates.  There’s another blank section for certification, investigation and audits language.  Another section to be included, at least for discussion purposes, would adopt MCC’s recommendation in the WW docket to cap a CETC’s rates at the incumbent’s level.

Chairman Rowe expressed urgency in finalizing rules before the end of the year, before the current commissioners leave office.  Cmr. Schneider recommended filling in the blank sections before issuing the rules for public notice and comment.  He also recommended coordinating the rules with conditions being considered in the WW ETC docket.

N2004.7.121 – PSC – Annual ETC Certifications. The Commission approved on 9/21/04 all ETC certification filings excluding the rate comparability requirement for non-rural applicants, addressed separately (see below).  
Non-rural ETC Certification.  FCC rules require new certification procedures for nonrural ETCs.  Nonrural ETCs’ filings for certification now require rate comparability with a federal benchmark, which consists of a national urban rate plus 2 standard deviations, which equates approximately to $34.  Staff recommended on September 24 sending a letter to FCC and USAC stating that Montana’s  nonrural ETCs have rates below benchmark but that the commission has not yet analyzed the effect of service quality and calling scope issues in the context of Montana’s nonrural rates.  Staff noted that there’s a presumption of comparability in the Commission’s certification of Montana ETCs.  Staff didn’t necessarily agree with the FCC’s benchmark, but the Commission has not conducted an independent analysis to determine what rates should be in relation to the FCC benchmark.  Carriers will continue to receive USF by virtue of PSC certification.  

Staff attorney Martin Jacobson added that draft ETC rules under consideration by the Commission should include a section pertaining to annual certification to the FCC.

D2004.3.39.  Consolidated Petition for Suspension of FCC Intermodal Number Portability (INP) Rules.  With as little as one day to spare before hearings were to commence on petitions by most of Montana’s independent telecom carriers  seeking relief from an onerous federal number portability rule, the carriers reached a series of individual settlements with Western Wireless, which opposed the carriers’ petitions.  Petitions for suspension of the FCC’s intermodal (wireline-to-wireless) number portability were filed earlier this year by MTA, MITS, Ronan and Hot Springs.  The Commission granted an interim relief motion, pending consideration of petitions by the same parties for long-term suspension of the FCC’s rules.  The long-term suspension petitions were consolidated into this docket.  Western Wireless intervened in opposition to the consolidated petition.  MCC intervened, generally supporting the carriers’ petition.  Months of detailed discovery, testimony, rebuttals, motions (including one by Western Wireless to strike MCC’s testimony!) followed.

Carriers argued that they met federal standards for suspension of the FCC’s rules.  In particular, implementation of the FCC’s rules was technically infeasible, and imposed economic burdens on both the petitioners and their customers.  Moreover, implementation of the rules, as proposed by the FCC, was contrary to the public interest, as the rules would require rural telephone subscribers to pay for costs caused by other parties.  Under the FCC’s rules, rural wireline telephone companies would have had to pay to transport calls out of their exchange areas to hand off to a wireless company.  Without a direct connection to a wireless company at the wireline company’s facilities, the wireline company would incur substantial costs to transport calls to the wireless company’s facilities.  

The stipulations agreed to between most of the petitioners and Western Wireless generally grant extensions of time in which to implement intermodal portability.  (Hot Springs and Ronan did not settle and proceeded to hearing on 9/8.  An order in their case is pending.  CenturyTel and Frontier were not parties to the petition.)  Importantly, the stipulations also provide that Western Wireless or other wireless companies seeking intermodal portability, will establish direct connections with wireline carriers and/or pay for transporting calls from the wireline to the wireless carrier.  

At the hearing on 9/8, Commissioners approved the stipulated agreements between individual parties and Western Wireless, calling the agreements among the most comprehensive and reasonable in the nation.  Chairman Rowe noted that the cost-causer will pay for costs under these agreements.  In approving the stipulations, the Commission added language to each agreement indicating that wireless-to-wireline number portability should be implemented at the same time wireline-to-wireless portability is agreed to, unless parties mutually establish an alternative date.  The commission’s orders granting the stipulations also will apply to any wireless carriers seeking intermodal number portability from petitioners.  

Those parties reaching agreements with Western Wireless were excused from the hearing.  

D2003.6.84.  Lincoln Telephone Company (LTC)-Extended Area Service (EAS).  The Commission on 9/21/4 directed Lincoln to conduct a ballot following a second public hearing in Lincoln to review its EAS application.  The commission noted that if EAS were extended only to Canyon Creek, end user rates would be substantially higher. 

D2003.1.8 and D2002.10.132 – Blackfoot Telephone Cooperative, Inc., Triangle Telephone Cooperative, Inc. and Central Montana Communications, Inc. – EAS Applications.  Commissioners approved on 9/21/04 BTC’s and TTC/CMC’s EAS applications, having found in earlier proceedings a sufficient community of interest exists in the areas to be incorporated into expanded area service and having approved rate design plans by the companies.  

D2004.2.17 and D2004.2.22 – Ronan Telephone Company and Hot Springs Telephone Company – Applications for Extended Area Service (EAS) within the Missoula Region.  The Commission approved Ronan’s EAS application at its October 5 work session on a 5-0 vote.  Staff questioned some of Ronan’s calling pattern and rate design data, but indicated that either denying or approving the application would be justifiable.  Commissioners also debated, but ultimately rejected an alternative rate design proposal that contemplated discounted rates for seniors.  Meanwhile, the Commission previously ordered Hot Springs to ballot its customers on the EAS question.  Results currently being tabulated.  

Ronan Telephone (RTC)-Failure to file the 2003 Annual Report timely or notify the Commission of late filing.  Commission staff expressed at a September 28 work session its deep frustration at RTC’s continued failure to file timely Annual Reports.  Commissioners adopted on a 3-1 vote a motion by Commissioner Matt Brainard to suspend all activity on RTC dockets until its Annual Report is filed.  (Chairman Rowe was absent; Cmr. Stovall voted no.)  NOTE: RTC filed its Annual Report on October 1.
D2004.7.119 – Qwest/MCI Interconnection – Motion to Dismiss.  In the continuing saga of “Is It an Interconnection Agreement or and ‘Informational Filing,’” Commissioners debated at an October 5 work session a Qwest motion to dismiss MCI’s filing of an interconnection agreement with Qwest, and an AT&T motion to intervene.  Qwest initially filed an interconnection agreement with MCI for informational purposes.  MCI filed same agreement as an interconnection agreement (ICA) under §252 of the Telecommunications Act (the Act).  Qwest moved to dismiss the ICA.  AT&T filed to intervene.  Commissioners approved, 5-0, AT&T’s motion to intervene.

Regarding the question of how to treat the agreement, staff argued that Qwest attempted to differentiate between network elements which the FCC has qualified as unbundled network elements (UNEs) and others which have not been qualified under the FCC’s “necessary and impair” provisions.  (Competitors should have access to a network element if it is “necessary” for a competitor to survive, and if the absence of access to an element would “impair” the competitor’s survival.)  Staff argued that Qwest should not bifurcate agreements between UNEs that are identified by FCC and other elements that are not.  The potential to cut secret deals with competitors, thereby precluding other competitors from access to such terms and conditions, was too great.  Commissioners voted 4-1 (Rowe against) to deny Qwest’s motion to dismiss.
D2004.6.89 — Qwest and Covad Line Sharing/Interconnection Agreement.  Staff attorney Monica Tranel advised commissioners on 8/17 that Qwest had filed a Motion for Reconsideration (MFR) of a previous Order to treat a Qwest-Covad (Q/C) line sharing agreement as an interconnection agreement (ICA).  Staff recommended denial of Qwest’s motion; then separate consideration of the agreement itself.  

The Commission earlier had asked Qwest to show cause why the new agreement should not be viewed as an ICA.  The Commission subsequently ordered Qwest to file its new agreement as an ICA, and requested intervention and comment.  Qwest filed its MFR, requesting reconsideration of the decision that the Q/C agreement is an ICA.  Qwest argued: 1) that FCC eliminated line sharing as an unbundled element (UNE), as  affirmed by the D.C. Circuit Court; 2) that an FCC declaratory ruling on §252 governs standards under which CLEC agreements must be filed; and 3) state law governs private contracts, which Qwest argued is how the Q/C agreement should be considered.  

Monica countered that the plain language of the Act (§252) dictates that an ILEC/CLEC agreement shall be filed for approval.  She also rebutted Qwest’s argument regarding the FCC declaratory ruling.  Elements of the Q/C agreement include terms and conditions that the FCC acknowledges as within state authority.  An ICA refers to an ongoing relationship relating to §251.  Further, WA staff and CO PSC have ruled that the Q/C agreement should be filed as an ICA.  The Commission is not saying that line sharing is a UNE that must be made available.  A decision on line sharing as a UNE is being appealed before the Supreme Court.  However the agreement must be filed and elements made available for other parties to view and/or adopt.  

Cmr. Brainard moved to deny the MFR.  “If we want to retain any competition we need to require ICAs to be filed,” he said.  Motion to deny was adopted: 4-1 (BR, whose vote was left open.)  

Regarding the ICA itself, the agreement doesn’t include certain PSC-approved standard language.  Staff recommended approval, subject to inclusion of staff-recommended amendments.  For example, agreement includes 10-day disconnect notice provision; but Commission traditionally approves a 30-day requirement.  Motion to approve the ICA, with amendments, was adopted 4-1 (TS, with BR vote left open).

D2004.7.119; D2004.8.140; D2004.9.147 – Qwest Corporation, MCI, Granite Telecommunications, New Access – Commercial/Interconnection Agreements.  These agreements mirror MCI agreements.  Staff recommended reviewing the filings as if they were filed as ICAs under §252.  Agreements thereby will be noticed, and acted upon by the commission accordingly.  4-1 (Rowe against)

D2004.7.112.  Blackfoot (BTC)/OneEighty (180) Petition to Require Qwest to Honor Existing Interconnection Agreements.  Staff attorney Monica Tranel noted at a 9/14 work session that parties filed a petition in July asking the commission to require Qwest to honor all interconnection agreements.  Monica added that FCC interim UNE rules were released in the midst of the comment period in this docket.  BTC/180 argue that Qwest’s interpretation of available elements is not accurate.  Qwest proposes a 1/10/5 effective date for amending provisions in its interconnection agreement (ICA) with parties under change-of-law provisions in the ICA.  Staff noted that the FCC’s interim rules call for a 6 month freeze on existing ICAs, beginning with publication of the interim rules in the Federal Register, on 9/13/4.  Qwest asserts it doesn’t intend to change the existing ICA, but it expects to implement change-of-law provisions as of 1/1/15.  

However, BTC/180 made a persuasive argument regarding the effective date of any change-of-law provisions.  Qwest’s proposed effective date of 1/1/5 was not appropriate, according to staff.  

Commissioners approved, 4-0 (Rowe absent) a staff recommendation to make the effective date of any change-of-law provisions concurrent with end of the FCC’s extension period (end of February), or such time that parties negotiate terms/amendments.

D2004.7.108-Qwest/QCC Interconnection.  Commissioners approved, 5-0, on September 28 an opt-in agreement to Qwest’s SGAT.  

D2004.7.103—Citizens/AT&T Wireless.  Commissioners approved, 5-0, on September 28 a staff recommendation to approve this interconnection agreement on condition that the agreement clarify that any party has a right to request two audits per year regarding transit traffic records.
D2004.8.126—Avika/CenturyTel.  On September 28, staff advised that language should be changed to require notice to commission and end users prior to disconnection according to previously adopted commission language.  Approved as amended: 5-0.

Multiple Rulemakings.  On September 10, the Commission held hearings on a number of proposed amendments to current rules.  Amendments affected the commission’s OSP Rules; Municipal-owned utility rules; Utility billing on service-rendered basis; Energy utility service standard rules; and guarantees in lieu of deposits.  

L-98.4.2-RUL/L-99.4.3-RUL – Telecommunications Service Standards Rules Revision.  In a July work session, staff attorney Monica Tranel indicated that the latest staff draft of proposed amendments to the Commission’s service quality rules was nearly ready to file with the Secretary of State for notice in the Montana Administrative Register.  Cmr. Schneider noted that several iterations have been drafted already; he wanted to get this latest version on the street as soon as possible.  He moved to proceed to issue proposed rulemaking.  Chairman Rowe stated that he had considered whether another public forum/negotiated rulemaking session was appropriate, but noted staff’s considerable work in getting to this stage.
D2004.9.153 and D2004.9.154 – PSC Initiated – PSC Funding Tax and Montana Consumer Counsel Funding Tax.  The Commission approved on 9/21/04 new annual pass-through rates imposed on regulated utilities for funding the PSC and MCC.
N2004.8.12500PSC Initiated—New Operator Service Provider (OSP) Rate Caps for Period October 2, 04 through September 30, 05.  New rate caps, as required by law, were approved 5-0 on 9/14/4.
D2002.10.126 – PSC – Cramming Complaint against GoInternet.  At its 9/21/04 work session, the Commission approved sanctions against GoInternet for slamming violations.  GoInternet is required to credit former customers; to notify current customers of possible credit due to them; and to refrain from advertising in Montana without commission approval.  The company was fined $10,000.

N2004.8.123 – Qwest – Residence and Business Competitive Response Tariffs.
Commissioners on 8/31 dismissed without prejudice a promotional tariff filing by Qwest.  Staff noted that the promotion lacked a defined expiration date.  Staff also pointed out a permanent business and residence competitive response offering would follow the promotional tariff.  In regard to the permanent tariff, the commission had requested in an earlier docket (D2002.2.21) that Qwest gather data that the commission could use to ensure that cross subsidization is precluded.  The permanent tariff has only a one-year monitoring period.  Staff argued that one year wouldn’t supply enough data to provide adequate analysis.  

Qwest –QLD and QCC Marketing and Pricing in Montana Relative to Other States in the Region.  Staff economist Mike Lee noted in an 8/31 work session that Qwest LD’s tariff offered a long distance package for less in other states than in Montana.  Qwest’s response was that its tariff was not approved in Montana.  Cmr. Schneider responded that the Commission ordered that all customers in Montana should benefit from ubiquitous pricing, while other states may have approved Qwest tariffs without altering them.  Qwest’s regional marketing strategy implies that Montana has ordered higher rates.  Chairman Rowe recommended sending a letter to Qwest stating that Montana does not prohibit a $20 rate and that Qwest’s marketing promos mislead Montana’s consumers.  Cmr. Brainard complained that this issue is indicative of not having conducted a rate case, and illustrates a tendency to “game” customers.  

D2000.6.80 – Qwest – SGAT Exhibit B and QPAP Modifications.  On August 17, commissioners approved Qwest’s SGAT and QPAP revisions in a 5-0 vote.  No comments had been received from interested parties.  The revisions take effect 60 days after approval.
PSC – Discuss and Act on Draft Notice of Next CLEC Forum.  Commissioners approved on August 17 a Notice and Requirement for Identification of Participants and Issues, for a CLEC Forum to be held on October 20.  At an August 10 work session, Commissioners approved a report on unresolved issues from the 2003 CLEC Forum.
D2004.4.53 — MCI — Petition for Waiver of ARM 38.5.3371 (Installation Interval).  As reported previously in The Connection, MCI filed for a waiver of service installation rules, arguing that it couldn’t meet commission standards for installation intervals because of its reliance on Qwest, which often took longer than commission rules permitted.  Staff found no evidence of such delays attributable to Qwest and ordered MCI to comply with service installation rules by August 1.  MCI filed a June 30 motion for reconsideration (MFR) which outlined MCI's relationship with Qwest, emphasizing Qwest’s reject rate, which is “down” from 67% to 27%, and MCI’s reliance on Qwest to meet its installation deadlines.  At an August 17 work session staff informed commissioners that MCI stated it still can’t comply with the ARM, given its reliance on Qwest.  Staff recommended granting MCI’s Motion until 1/1/5, allowing for continued improvement in Qwest’s installation rates.  MCI’s Motion also noted that Qwest has a policy for a 3-day installation interval.  Staff also noted that new proposed QOS rules—yet to be noticed--would change the 3-day interval to 5 days.  MFR was approved, 5-0.  

N2003.12.175 – Qwest – Provisioning Agreement for Housing Developments.  Commissioners approved on July 27 a request from Qwest to change its tariff for providing service to housing developments.  Qwest required developers to pay 100% of the cost in advance for infrastructure into new developments.  Qwest argued it was locked out of developments in Missoula, Bozeman and Billings because Blackfoot and One-Eighty offered different packages.  Qwest asked that the first $740 for each house in a development would be free to the developer.  This offering is provided in all other Qwest states.  The Commission approved the request for $740 but included a drop cost to bring the total to $767.
FCC Docket 96-45.  Federal State Joint Board on Universal Service Public Notice Seeking Comments on Certain of the Commission’s Rules Relating to High-Cost Universal Service Support.  Staff economist Mike Lee told commissioners on 9/14 that there’s a 10/15 deadline for comments in the Joint Board’s request for comments.  Reply comments are due on 12/14.  He said that Bob Rowe recommended filing a reply, not initial comment, as the Commission did in the FCC’s ETC NPRM.

FCC WC Docket No. 04-313 – Comments on FCC Development of Final Network Unbundling Rules.  Commissioners considered on 9/21/04 whether to file initial and reply comments with the FCC on proposed rules relating to unbundled network elements (UNEs) following a court remand of the FCC’s UNE rules in “USTA II.”  Commissioners indicated they may request information from Montana  carriers to include in the reply comments, including data regarding elements currently being used, offered and/or contracted for.
Legislation -- Energy and Telecom Interim Committee – Discuss Comments to Send to ETIC re:  LC42 and LC45 and Any Other Legislative-Related Matters.  Regarding LC 42 (asset transfer approval authority), Commissioners decided at an 8/31 work session to send a memorandum to the Committee recommending that it restore language that recently had been deleted providing a de minimis exemption for transactions below $200,000.  The bill already includes an exemption for transactions with a value of less than 10% of the total value of the public utility.  

On LC 45 (ring fencing), Commissioners recommended that the legislation apply to regulated energy utilities only.  Among other things, Cmr. Jergeson noted that “ring fencing” would be problematic if applied to Qwest’s 14-state operations.

Commissioners discussed at an 8/24 work session other potential legislative initiatives:  1) authority to conduct periodic rate reviews (proposed by Cmr. Schneider); 2) review/repeal of property tax tracker legislation (proposed by Cmr. Jergeson); 3)  emergency funding for PSC through supplemental appropriations authority (proposed by Cmrs. Schneider and Jergeson).  Jergeson noted he had informed ETIC that the Commission intended to pursue these bills separately so ETIC could focus on ring fencing and asset transfer legislation.  

Legislative Ledger

Energy and Telecommunications Interim Committee (ETIC).  As noted above, the committee drafted legislation for referral to the 2005 Legislature.  
· LC0041-providing ETIC with administrative rule review, and other oversight over the PSC and other matters

· LC0042.  Asset transfer

· LC0045.  Ring fencing.

For more information on the Committee’s Interim activities, go to www.leg.state.mt.us/css/committees/interim/2003-2004/energy_telecom/default.asp
Tax Reform Study Committee.  The Tax Reform Study Committee developed several proposals during the Interim and will be reporting its findings to the 2005 Montana Legislature no later than December 1.  Reform proposals include a proposal:

· For comprehensive tax reform that would implement a general retail sales tax to provide property and/or individual income tax relief;
· For a gross receipts tax on the sales of "big box" stores; 
· For a new soft drink tax; 
· To prevent further reductions in business equipment taxes; 
· To repeal certain provisions of Senate Bill 407 (2003) that reformed and reduced individual income taxes; 
· To reduce property taxes on certain mines, cooperatives, and utilities; 
· To increase the minimum tax paid by corporations in Montana;
· To increase gambling taxes;
· To decrease and reform taxes paid on bentonite mining in Montana; and
· To provide for added incentives for mining coal in Montana.

The Report is unlikely to recommend any of the proposals.  Instead it will provide background and analysis of each.
For more information, go to the Committee’s web site at http://www.discoveringmontana.com/revenue/legislativeinformation/taxreform.asp
LAWS-2005 Legislative Session Web Site

The 2005 Legislative Session Web site is up and running.  There are 485 bill draft requests already listed at 
http://laws.leg.state.mt.us/pls/laws05/LAW0200W$.startup
Federal File

Intercarrier Compensation.  On August 13, the Intercarrier Compensation Forum (ICF) fired the first round in what promises to be a protracted debate on the future of intercarrier compensation by filing a proposal with the FCC.  The ICF proposal recommends the ultimate elimination of access charges (charges carriers impose on one another for network interconnections); a migration to a form of bill and keep compensation between carriers; and an increase in end-user surcharges in the $10 range.  A number of other groups is working on various alternative approaches to intercarrier compensation.  MTA and others participated in a meeting of various intercarrier compensation reform groups in Missoula in September.  Among the key points that rural interests made is the necessity to keep three revenue streams: rates, universal service and access, without which viability of rural telecommunications carriers would be seriously threatened and/or end-users would incur unsustainable rate increases.

High Cost Universal Service Inquiry.  The Federal-State Joint Board on Universal Service (Joint Board) is seeking comments on what, if any, changes should be recommended for funding universal service for high cost (rural) telephone consumers after June 30, 2006, the deadline for expiration of current high cost universal service rules.  The Joint Board specifically is focusing on the definition of “rural telephone company” and whether universal service should be based on embedded costs, or some hypothetical model.  (No proxy model to date has been demonstrated effectively to capture accurately the costs of different rural companies.)
Eligible Telecommunications Carriers (ETCs).  The FCC received comments in August and September on a recommended decision by the Joint Board to establish certain “permissive guidelines” for states to follow in considering the public interest ramifications in designating multiple ETCs.  The Joint Board recommended limiting universal service support to primary lines only—a concept most commenters vehemently opposed as unworkable and a significant deterrent to rural infrastructure investment.  The Joint Board punted perhaps the most important question regarding current ETC rules: the ability of competitive ETCs to “inherit” the same amount of universal service that the current incumbent ETC receives, regardless of the competitive ETC’s actual costs.  MTA and others contend that this “identical support” rule is largely responsible for the dramatic growth in demand for universal service support primarily from wireless companies seeking to obtain federal support far in excess of their costs.
Wireless Roaming.  A rural wireless carrier operating in Oregon and Idaho has asked the FCC to review discriminatory roaming practices of Verizon Wireless.  The carrier claims Verizon prohibits the rural carrier from roaming on Verizon’s network and charges prohibitive rates for non-Verizon customers who roam onto its network.
VOIP 911.  The FCC’s Network Reliability and Interoperability Council recommended in September that voice over Internet Protocol (VOIP) providers should ensure that consumers reliably can place 911 emergency calls by 2010.  VOIP telephone traffic currently does not route calls reliably to appropriate emergency call centers.
Canadian VOIP.  Seems the same concerns about the effects of VOIP on telecommunications investment are shared north of the border.  The Canadian Radio-Television and Telecommunications Commission (CRTC) held a three day hearing in September, where it reached a preliminary conclusion that VOIP services should be subject to the existing regulatory framework in which a given provider operates.  A CRTC committee testified it had reached an impasse regarding 911 services over VOIP.  And the Canadian Telecommunications Workers Union expressed concern that if VOIP were allowed to circumvent Canadian telecommunications rules, the country would become a “technological wasteland” as investment in telecommunications infrastructure would become uneconomic.
VOIP in Congress.  Montana Senator Conrad Burns helped amend a bill in the Senate Commerce Committee that would have preempted state oversight of VOIP, and precluded VOIP from contributing to network costs.  The amendment authorized states to regulate VOIP services to the extent that they could be required to pay appropriate compensation to network providers and to contribute to the preservation and advancement of universal service.
Primary Line Restriction.  Senator Burns and Sen. Byron Dorgan (D-ND) teamed up on an appropriations bill to pass an amendment in subcommittee prohibiting regulatory action that would result in limiting the provision of universal service to primary lines only.
CALEA.  The FCC has issued a notice of proposed rulemaking (NPRM) which tentatively concludes that any provider of broadband Internet access services is subject to the wiretap law.  The NPRM also determines that VOIP services are subject to CALEA, based on CALEA’s treatment of services that constitute "a replacement for a substantial portion of the local telephone exchange service."

Studies and Stats

Wireless Competition.  The FCC’s Ninth Annual Report on the State of Competition in the Commercial Mobile Radio Service (CMRS) Industry concluded that there is effective competition in rural areas. The report noted that “the average number of mobile operators estimated to be serving rural areas in the United States is greater than the total number of national mobile operators serving countries with a reputation of having highly advanced mobile service markets such as Japan, South Korea, and Finland.”
Wireless Complaints.  For the second year in a row, the cellular industry is among the most complained-about in the nation.  The Council of Better Business Bureaus reported that only automobile dealers attracted more consumer complaints: 23,729 in 2003 for the auto dealers v. 18,323 for the mobile phone industry.  The complaints fell into three categories: billing, quality of service, and misrepresentation by sales and customer service personnel.
Advanced Services.  The FCC’s Fourth Report to Congress on the deployment of advanced services (over 200 kbps) indicated that there were 20.3 million U.S. broadband users as of December, 2003, as opposed to 5.9 million in June, 2001.
Broadband v. Dial-up.  According to Nielsen//Net Ratings, more than half (51%) of all U.S. households with Internet access were using broadband connections in July 2004, up from 31% in July, 2003.
High Cost Fund Growth.  The National Telecommunications Cooperative Association (NTCA) reported that high-cost universal service support for incumbent rural telephone companies rose 0.2% from 2003 to 2004, but in the same period, high cost support for competitive ETCs (mostly wireless providers) rose 166.9%.
Web Sites.  
1. The National Telecommunications and Information Administration (NTIA) has launched a federal government-wide web site intended to streamline rights-of-way processes at federal, state and local levels.  See www.ntia.doc.gov/frowsite/index.html
2. Find just about any acronym you’ll ever run across at www.acronymfinder.com
3. Ever wonder if the latest “news” you receive over the Internet is fact or fiction?  (More often than not, it’s the latter.)  Verify urban legends at www.snopes.com
MTA Memos
MTA’s 23rd Annual Showcase will be in Billings on December 1-2.  Again this year we expect over 90 vendors exhibiting their advanced telecommunications products and services.  Over 150 telecom personnel are expected to attend.  Educational seminars begin with a consultants’ roundtable on November 30, and extend throughout the Showcase, with seminars on traditional, broadband and wireless platforms, as well as other facets of telecommunications operations.
To register, go to www.telecomassn.org, or call MTA’s Showcase Coordinator, Deb Low, at 360.352.8334, or email her at debralow@aol.com
Questions & Comments
Your feedback is encouraged and welcome!  Feel free to call or write any time.
Montana Telecommunications Association

208 North Montana Avenue, Suite 105 (NOTE: new suite number)

Helena, Montana  59601

406.442.4316

www.telecomassn.org

Geoff Feiss, General Manager

gfeiss@telecomassn.org
PAGE  
17
[image: image2.jpg]MONTANA
TELECOMMUNICATIONS
ASSOCIATION





[image: image2.jpg]