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Deadlines:

March 1, 2002. FCC Deadline for comments on NPRM on broadband deployment.

March 18.  Comment deadline for FCC triennial UNE (unbundled network element) review.

March 18. FCC deadline for reply comments on rate-of-return access charge reform (CC Dockets 00-256 and 96-45).

March 31.  Projected common line revenue requirements deadline, under FCC RoR access reform Order.  Annual filing due 3/31 every year thereafter.  (See July 31, actual common line revenue requirements deadline.)

March 31.  Initial line count filing due to FCC.  (Annual filings due July 31 every year thereafter.)

March 31.  NEW deadline for filing for extension of compliance date for CALEA §103 compliance.  (Extended from 12/31/01.)

May 15. Deadline for filing universal service disaggregation plans.  FCC extended deadline an additional 60 days from originally-scheduled March date. 

July 1.  Res/SLB subscriber line charge (SLC) moves to $6.00.

July 31.  Actual common line revenue requirements deadline.

July 31.  Deadline for filing initial 254(e) certification that ETCs “shall use” universal service support for intended purposes.  

State Regulatory Review:

CLEC Forum.  On January 9, the Commission held an all-day special session in Helena to receive comments from Montana CLECs regarding their experiences with Q’s 271 performance.  MTA had earlier filed comments proposing a Forum for Montana CLECs, because the 271 process is so demanding of corporate legal, regulatory and financial resources that participation by small CLECs and MTA has been nearly prohibitive.  The Commission requested formal intervention by interested parties.  AT&T, Touch America (TA), New Edge Networks (NE), Blackfoot (BTC), and 3 Rivers (3R) requested to participate.   The Commission rejected AT&T’s request to participate as it did not have Montana-specific matters to bring to the Forum.  Qwest moved to strike Touch America’s participation arguing that TA’s concerns were not appropriate.  (!)  So that left 3 companies (NE, BTC, and 3R) to participate at the Forum, which was facilitated by the multi-state facilitator, John Antonuk.  

· The first company to offer comments was BridgeBand, which neither is a party to the 271 preceding, nor the CLEC forum.  (?)  Their brief comments indicated that everything’s hunky dory with their relationship with Q.  

· NE followed with several concerns.  NE contends that the QPAP is built to accommodate large states, not smaller states; their observation is that the statistical nature of QPAP renders it more effective in WA than in ID, for example.  Antonuk seemed skeptical of Q’s assertions that small CLECs aren’t at a disadvantage under QPAP.  NE further asserted that Q does not offer resale discount on DSL on interstate service.  NE asserted there’s no difference between intra- and interstate DSL from a technical vantage point; and Q even markets DSL w/o differentiation.  With regard to stand-alone DSL, NE pointed out that Q offers stand alone DSL to ISPs.  Antonuk contended that the PSC can “decide” the issue. (And it did in the line sharing decision; which Q moved to reconsider.  The Commission rejected the motion.  See below, p.7.)  Regarding Low-volume Performance measures, NE pointed out that when volumes are low, even one or two failures are monumental to a small CLEC.

· Blackfoot discussed Coordinated Cuts.  Somewhere between Q’s back office operations and the field, service orders get jumbled so that a single coordinated cut request can turn into two separate orders: one disconnect and one new service order.  Even worse, the new service order isn’t coordinated with the disconnect; customers may be out of service for extended periods of time.  And even worse, the “freed up” facilities (from the disconnect that never should have happened in the first place) can be reassigned to Q’s customers.  Q eventually acknowledged how this conceivably may happen, but essentially placed blame on the CLEC for not processing orders properly (even though it was clear that the CLEC can’t process orders; that’s Q’s job.)  Of course, BTC has no way of auditing Q’s dispatch orders to see if service techs are dispatched to do precisely what BTC has asked.  The problem essentially is that Q’s techs have no flexibility, ability to make calls on the spot in the field.  (This was corroborated by the fact that several issues addressed in the Forum that had been festering for weeks or months were miraculously resolved within 24-48 hours after Forum because of the involvement of more senior Q employees.)  Again, Q whipped out its performance measures to “prove” to BTC that problems don’t exist.  Antonuk admitted that while measurements are important, perhaps we’re measuring wrong things.  Antonuk’s observation was that there should be better ground-level collaboration between both parties on real time basis. Another major concern brought up by BTC was re-use of facilities.  (This theme has been raised by several parties to the 271 multistate proceeding.)  BTC contends it is told by Q that Q has no facilities, e.g., loops, available.  Then, Q provides same facilities to its own retail customer.  Q admits this is possible if, for example, right after it informs BTC that there are no facilities, suddenly facilities become available because someone moves or disconnects service.  The problem is exacerbated in coordinated cut situations (see above) when “freed up” lines are retuned to Q’s line pool.  In one instance BTC argued that it couldn’t obtain DSL-capable loops from Q, so it “sacrificed” some of its own lines to provide conditioned lines to their customer.  Q then allegedly reassigned those lines.  Antonuk observed that one kind of situation is when Q rearranges facilities for itself and suddenly finds facilities available.  If Q rearranges facilities for itself, it should do so for the wholesale market too.  The other, more likely scenario, according to Q, is when facilities become available only after CLEC is told no facilities exist.  Antonuk stated, “There's something fundamentally inequitable” about CLEC not being able to provide service when “simple twist of fate” results in Q being able to take advantage.  He called it “egregious” when BTC disconnects own loops to sacrifice for another customer, and then Q takes those loops and gives to another retail customer.  Pursuant to this discussion, BTC has proffered language that would provide CLECs with a 60-day “right of first refusal” over freed up facilities that previously had not been available to requesting CLECs.  (See  below, Post-CLEC Forum, p.4.)

· 3 Rivers focused on its experience with the carrier-to-carrier transfer of assets of Western Wireless’s CLEC operations in Bozeman and Great Falls.  3-R’s January 4 cutover in Bozeman was cut 4 hours early, leaving 100 customers w/o service.  When 3R tried to fix problem, Q told them the lines no longer belonged to Q; they’d have to call 3R.  (!)  Q wouldn’t transfer WW collocation space in its central office (CO), arguing space goes to next in queue, even though 3R was simply acquiring WW assets.  3R contends its requirements are no different that WW’s.  Q provided same wholesale services to WW as 3R requests; yet, 3R runs into regular problems that WW never had.  On another matter, Q required 3R to order SPOP (single point of presence in the LATA) trunking, requiring 3R to pay for long distance trunking that it doesn’t need or use.  The only beneficiary of such an arrangement is Q’s long distance customers, since Q is not a 3R intra-LATA PIC.  No other CLECs are required to do it, 3R noted.  Q’s SPOP requirements make their CLEC operation cost prohibitive.  Then, the day before the CLEC Forum, Q changed from requiring 3R to order SPOP trunking to requiring intertoll (between tandem) trunks.  Regardless of SPOP or intertoll, 3R would be only CLEC in Montana with such a requirement.  (Q dropped these demands the very next day.)  3R also discussed Q’s ordering process.  Q continually suggested that 3R simply couldn’t figure out how to fill out the proper forms, ASRs, LSRs, etc.  Q has a Web site that’s made just for CLECs learning how to be CLECs.  3R pointed out that it already is a CLEC.  They know how to fill out forms; but when 3R consulted a Q specialist about specific matters, as directed by Q’s own Web site, Q’s account manager misinformed 3R on what it needed, causing significant confusion and further delay.  3R first was told they needed interconnection agreement amendment.  Then not.  Etc.  3R had filed 17 separate questionnaires, so far.  

· In summary, Antonuk noted that with the apparent demise of the larger national CLECs, the small CLECs such as BTC and 3R may be the most important entities for promoting the Act’s competition provisions.  He appeared most interested in Q’s response to helping small CLECs.  What is Q’s “obligation to reach out” to smaller CLECs to help them get up to speed?  What is Q going to do to help CLECs through ordering and other processes on a reasonably prompt basis?  These CLECs don’t have the resources of larger companies to interact with Q without Q’s help.  This “reaching out” function is a theme according to Antonuk.  Small CLECs should be able to get service within reasonable time, given they do what’s reasonably expected of them.  Also we need to address “reasonable assurances once Q gets the carrot.”  Antonuk asked Q to address how it helps small CLECs’ wholesale relationships with Q.

· Observations.  Both 3R and BTC noted how responsive Q had become only after they filed to participate in the CLEC Forum.  [Note: 3R’s SPOP/intertoll trunk issue suddenly found a resolution immediately following the Forum.]  Other observations:

· Given fall of national CLECs, small CLECs may hold the greatest hope for economic development and competitive opportunity; yet, there may be no recognition of small CLEC needs by Q.  

· Small CLECs clearly have more at risk from low volume service failures.  

· There appears to be a disconnect between statistical measurements and reality.  Measurements may not measure what actually happens “on the street.”

· It appears that issues/problems can only be resolved when they’re escalated to the Commission or Congress.

· As the 3 Rivers SPOP “fix” demonstrates, Q is able to resolve problems only at the highest levels.  Qwest appears structurally incapable of resolving problems at the front-line level, where they occur, and where they most efficiently can be resolved.

· Parties question whether there is sufficient incentive for Q to provide superior service to its competitors.  Failure to provide adequate wholesale service merely results in the retention of retail customers.  When the “carrot” is removed, what incentives will be left? 

· Continued Commission enforcement, penalties, and dispute resolution free of obfuscation, and full of quick, efficient consequences, are essential.

Post-CLEC Forum Proceedings.  

· “Outstanding Issues.” In a brief filed on 1/24 addressing issues raised by Blackfoot (BTC) at the CLEC Forum, Q brief flatly asserts that its “processes work, and work well” and that it is Blackfoot that “confuses UNEs and retail products.”  In other words, there’s absolutely nothing wrong with the process, and any problems are illusory, a figment of Blackfoot’s imagination.  Any problems that may arise simply are CLECs’ fault.  There’s nothing Qwest needs to do.  BTC, on 1/25 also filed comments, noting that “it is not [Q’s] process that is in question, it is Q’s use, or mis-use as the case may be, of that process.”  BTC asserts that the real issue is how to assure that Q’s new-found responsiveness to CLECs continues once the Forum is completed.

· Held Order Queues.  Meanwhile, BTC filed a separate proposal stating that, “In the event Qwest notifies CLEC that facilities ordered are not available from Qwest at the time of the order, Qwest shall maintain the order as pending for a period of 60 days…”  This proposal is in response to the discussion at the CLEC Forum that Q occasionally informs CLECs that facilities aren’t’ available, only to become available (for Q’s use) shortly after the CLEC is turned away.  BTC’s language is intended to implement a suggestion from facilitator Antonuk that CLECs be given a right of first refusal for such facilities.  Q’s response to this recommended language is that Q already does just this, as part of its held order policy.  Un-filled CLEC orders are held in queue for 30 business days (which Q somehow translates into an equivalent of “effectively 49 calendar days”).  Q strongly objects to including held-order performance under QPAP.  Q’s “current measures already track the information in question [although] for informational purposes only…”  (Emphasis added.)

N2001.12.165.  AT&T Application to Withdraw Coin Sent-Paid Service.  On January 3, the Commission voted, 5-0, to suspend for 30 days (until 2/3) AT&T’s application to withdraw sent-paid coin service in Montana.  MTA had requested the time to consider the effects of AT&T’s proposal, and to review AT&T’s implementation plan, as approved by the FCC.  MTA sent a letter (1/15) to AT&T (T) asking about its plans to educate consumers in Montana about the loss of coin sent-paid service.  A January 21 response from T to MTA assures that adequate notice will be provided for all Montana payphones; however T also indicates it is not responsible for significant portions of the consumer-education activities that are part of its implementation plan.  MTA informed T and the Commission that MTA does not intend to escalate the matter to a contested case.  At its 1/29 Work Session, the Commission voted, 5-0, to extend the deadline further, to 2/8, for now, to enable further review by staff and provide opportunity for the Montana Consumer Counsel (MCC) to intervene, which it did on 2/1.
CPNI (customer proprietary network information).  At its 1/22 work session, the Commission discussed a Qwest notice to customers that it (Q) intends to use customer information on an “opt out” basis (customer must notify Q if he/she does not want Q using information gathered by Q about the customer).  FCC, federal statues authorize use of CPNI.  FCC had adopted “opt in” approach for both intra- and interstate use.  USW (at that time) appealed as violation of 1st and 5th  Amendments.  10th Circuit agreed.  Opt out is OK, the court determined, and remanded the order to FCC for further consideration of an opt out procedure.  FCC currently is considering both opt in and opt out, as well as other alternatives.  For now, staff believes CPNI rules remain in effect.  Meanwhile, Q’s billing insert generated complaints that consumers couldn’t reach Q’s 800 number provided on the billing insert.  Some customers (in another state) complained that Q charged them $13 to opt out, or tried to sell additional services when customers called.  Q since informed staff that they’ll send out a second letter/insert to customers.  Q contends it won’t share any CPNI information prior to 3/29.  They’ll make available more staff to take customer calls, and have a Web based opt out site.  Cmr. Brainard wondered why consumers need to assert their privacy rather than assuming privacy is theirs as a right.  Staff atty., Monica Tranel, noted that the 10th Circuit ruled on the issue of commercial speech, which cannot be regulated unless it is untruthful and misleading.  Cmr. Rowe asked if FCC policy and 10th Circuit Order preempt states.  Cmr. Anderson stated privacy is more important than commercial interests.  He recommended, and commissioners agreed, to direct staff to return with “options,” including a draft order providing for an opt in approach.  [MTA notes that subsequent press reports contend Q has since withdrawn its new opt out policy, and will revert to its “previous policy.”  Whatever that is…]

L-01.6.3-RUL.  Customer Requested Privacy of Telephone Numbers.  On 1/29, the Commission discussed a proposed Rule on customer number privacy.  (This issue is related to the CPNI discussion, above.)  The impetus for the new rule arose from a consumer complaint that his unlisted number was used by Q for marketing other Q services.  Staff noted that the Commission had received comments from MTA, Q, MCC, and MITS.  No one was an enthusiastic supporter of the Rule.  Calling the amendments “on the “wrong track” and “premature,” staff recommended starting over, and re-noticing a more thoroughly-developed Rule that would take into account CPNI rules, called and calling party rights, better consumer education of product offerings, etc.  Staff noted that the FTC is proposing a “do not call list,” which has “never gotten off the ground in MT.”  Calling unlisted numbers the “ultimate ‘opt out,’” Commissioner Brainard moved to adopt the proposed amendments; motion failed: 1-4. The Commission then adopted a motion, 5-0, to direct staff to return with a new proposed Rule.

D2002.1.3.  Petition of Mid-Rivers for Arbitration of Contract Negotiations with WWC Holding Co.  On 1/14, the Commission appointed itself as arbitrator in this dispute between Mid-Rivers (MR) and Western Wireless (WW).  MR contends  “Both Q and WW have refused to pay MR for traffic so delivered” over Q trunks. MR offered to enter into trilateral negotiations to reach appropriate contractual arrangements that would measure traffic being terminated over Q facilities on MR’s network. WW ultimately agreed to establish Type 2A tandem interconnection whereby WW traffic previously delivered over Q facilities would instead be delivered to MR’s Roundup tandem.  On another matter, “MR submits that the transport and termination services WW seeks are similar, if not identical, to the services MR provides to interexchange carriers that terminate calls on MR’s network.”  MR argues that “WW ignores the pricing standard applicable to charges for transport and termination of traffic subject to §251(b)(5) as set forth in §242(d)(2)…that costs should be determined ‘on the basis of a reasonable approximation of the additional costs of terminating such calls.’”  Further, MR states that “WW demands that calls from a MR subscriber in Baker be terminated to a WW customer associated with the WW Glendive service area as a ‘local,’ i.e., not-toll service to the MR subscriber.”  MR cites FCC's “TRS Wireless Order” confirming that “’nothing prevents [a wireline carrier] from charging its end users for toll calls.’”  Citing the same order, MR states that “LEC-originated traffic delivered to a CMRS provider ‘falls under our reciprocal compensation rules if carried by the incumbent LEC, and under our access charge rules if carried by an interexchange carrier.’”

D2001.7.98.  Clark Fork Tariff (FGD).  Martin Jacobson, staff attorney, told Commissioners on 1/8 that Clark Fork (CFT) had filed an amendment to its access tariff last year.  Staff later discovered that the tariff wasn’t “normal,” and asked for comments on suspending it.  CFT’s comments state that the Commission properly noticed the tariff.  MTA filed comments in support of the initial approval.  But reasons given by parties for approval “aren’t compelling.” Contrary to CFT comments, staff approval is not “normal.” There are 16 different kinds of filings.  What CFT filed for is not on the list.  Martin believes CFT’s application “is essentially a rate case” although he noted that “rates aren’t affected; but operating rules are.”  He recommended issuing a procedural order for a contested case docket.  Martin indicated that the main issue involves Q installing feature group D trunks, which would allow terminating access to be accurately identified so billing can be made to appropriate person.  (See above discussion on same issue under MR arbitration.)  Commissioners voted, 5-0, to issue a procedural order to notice and expedite the matter.

D2001.7.101.  Business Savings Plan.  Slamming complaints.  Business Savings a.k.a. Norstar, had already been accused by the Commission of slamming, and ordered to pay $5,000 in fines.  BSP asked for reconsideration and time to answer data requests it says it never received.  Meanwhile, additional complaints have arrived at the Commission.  Commissioners approved, 5-0, on 1/8 to consolidate all complaints into one, and to defer action on reconsideration pending receipt of answers to additional data requests.  

D2002.1.2.  Avista request for waiver of Letters of Agency (LoAs).  Monica Tranel, staff atty., stated there are 400 customers affected by Avista acquisition of WW assets.  The Commission has no rulemaking authority to waive LoAs.  Staff suggests issuing a notice of Commission Action outlining procedural steps to be taken in carrier-to-carrier transfer situations that would track FCC rules.  Commissioners noted that any rules should be careful not to absolve companies from slamming violations.  The Commission then voted on two motions.  First, they adopted, 5-0, a motion to issue a policy/procedure for treatment of carrier-to-carrier transfers, through a Notice of Commission Action.  Second, they authorized staff to issue future waivers through simple notices of staff action: 5-0.  (After this discussion, Cmr. Rowe suggested that staff keep track of this (i.e., waiver authority) as a possible legislative issue.)

L-02.1.1-RUL.  Hot Springs Tel. Request for Interest on Consumer Deposits.  HST requests that interest on consumer deposits be reduced to 3% per annum, from the current 12%.  Martin Jacobson, staff atty., on 1/29 noted that Commissioners in the last time this was discussed compared interest paid by utilities to consumers with interest paid by consumers to credit card companies.  MCC referred to credit card interest as “opportunity cost.”  The earlier proposed Rule amendments were defeated on a 2-2 vote.  Commission voted, 5-0, to issue Notice of proposed Rule amendments.

L-01.6.2-RUL.  Electronic Documents, Electronic Filing.  The Commission on 1/29 approved, 5-0, the rule allowing parties to file documents electronically, using .pdf format on discs.  (The state’s email system has limits on file size, precluding acceptance of large files via email; a Web solution may be contemplated for future applications.)    

D99.5.129.  Triangle and Project EAS.  The Commission held a hearing on January 31, in billings on Phase II of the Project/Triangle EAS Application.

D2000.5.70.  Qwest 271.  Qwest Application to Provide in-Region Long Distance  

· Motion to Reconsider Line Sharing and Interconnection Decisions.  The Commission voted, 5-0, on 1/29 to deny motions to reconsider two decisions made earlier (see below) by the Commission.  The first decision prohibits Qwest (Q) from disconnecting a customer’s DSL service when the customer chooses a competitive voice carrier.  The second decision requires Q to construct direct trunk transport (DTT) trunks for CLEC interconnection.  Reconsideration motions should be based on new evidence; there’s nothing new here. Q had several opportunities to contest arguments in workshop process, and in preliminary report.  Further, Q has more bites at the apple at the FCC and DOJ. Staff also noted that the Commission had removed boilerplate language that used to be included on decisions to notify parties of their opportunity to request reconsideration.  This language was removed from 271 reports/decisions, at Q’s request. Commissioners voted, 5-0, to adopt staff recommendation to deny Q’s motions.
· 271 Wrap-up.  Kate Whitney, PSC staff, noted on 1/29 that several items remain open, including: QPAP (Q performance assurance plan), 272 (separate affiliate) CLEC Forum; OSS performance results; and change management.  Staff recommended a Notice of Commission Action for a “271 Wrap-up” that would invite comment on: 1) latest 6-months of performance results; 2) OSS (operations support systems) performance results; 3) unresolved workshop issues (Checklist Item #11, LNP; and Checklist Item #14, an “open” issue on resale).  Since change management and a final KPMG report on OSS are not yet complete, staff recommended keeping these issues open for future comment.  As for the Wrap-Up, staff suggested that written comments are sufficient; there’s no need for hearing or oral arguments.  Commissioners adopted staff recommendations, 5-0, with a revision that the Notice include an invitation for parties to offer their own suggestions for topics to be considered in final wrap-up proceedings.

· 272 (Separate Affiliates).  Scott Fable, PSC staff, indicated on 1/30 that the multi-state workshop facilitator, John Antonuk, reports Q is complying with 272 requirements. Staff agreed.  Commissioners voted, 5-0 to adopt recommendations, and seek further review of KPMG analysis of 272 compliance.

· QPAP (Q Performance Assurance Plan).  Kate Whitney and Mike Lee, staff economist, reviewed on 1/30 both the draft preliminary report and the latest version of the actual QPAP agreement.  The QPAP has 20 sections.  It spells out Q’s liability, and penalties for non-performance with 271 related performance measures.  Penalties come in two flavors: 1) payments to CLECs (Tier 1 payments), and 2) payments to states (Tier 2 payments).  Reporting of performance “misses” is self-executing.  CLECs get paid (Tier 1) if Q fails to provide parity in treatment of CLECs v. Q itself.  If Q fails on aggregate CLEC basis, Tier 2 payments to states kick in.  Payments can escalate if Q misses same measure repeatedly.  In what MTA believes is a significant vulnerability, the QPAP relies almost exclusively on statistical scoring for determining parity.  For example, Section 10 of the QPAP addresses low volume issues (where aggregate CLEC volumes for a particular measure are less than 100).  Performance, and penalties, will be based on aggregate measurements.  (Thus, if a CLEC depends on successful performance of just two actions, and Q misses one, the “miss” won’t count, because the volumes are “too low.”)  The QPAP also sets an annual cap on payment liability of 36% of Q’s 1999 ARMIS-reported net income.  For Montana, that means a total exposure of $16M.  Moreover, Q points out that one-third of that amount is tax deductible (as long as penalties are called “payments,” and not “penalties”).  Moreover, deductions can be carried forward, if Q has insufficient tax liability in a given year.  Q’s actual out-of-pocket exposure therefore is around $10.5 million in Montana.  (Commissioner Stovall asked about the effect on local/state tax revenues as a result of this deductibility.)  The QPAP provides for periodic review of its provisions by the Commission.  CLECs may volunteer to opt into the QPAP.  Staff noted that if QPAP had been in existence during the last year, Q self-reports that its liability would have been significantly less than $16 million.  (Golly, Mrs. Cleaver!)  Commissioner Anderson asked whether intent of QPAP is to provide damage awards to CLECs or to influence Q’s behavior.  Staff emphasized that penalties and other provisions are a “starting point,” and that the Commission should retain the right to review and revise provisions periodically in the future as “experience” is gained. Commissioner Brainard voiced some concern that self-executing penalties may have the potential to turn penalties into “just a cost of business” for Q.  Penalties can be offset against double recovery.  In this regard, staff noted that Q asked to have the authority to determine when to trigger offsets; but staff and the Commission decided that courts, not Q, should determine when to offset.  An open issue, for now, is what to do with penalties, once collected.  It is not clear that the Commission has authority to establish a “fund” into which to deposit penalty payments.  Chairman Feland asked how QPAP can address situations brought up by 3 Rivers and others at the CLEC Forum.  The response was that if a situation doesn’t fit into a performance indicator, there are few options.  Staff recommended soliciting comments the payment escalator for continued missed performance.  Finally, Antonuk deferred to states the question of determining whether Q could recover penalties from their ratepayers. (Preliminary Report does not allow rate recovery.) Commissioners approved the draft preliminary report, 5-0.

· Checklist Items 2 & 4: access to UNEs, and unbundled loops.  Ryan Morton, staff economist, noted during the Commission’s 1/22 work session that final checklist compliance with these items would depend on the ROC OSS report.  Further, he pointed out that additional issues were raised during the CLEC Forum that are yet to be resolved.

· Checklist Item #2:  Ryan pointed out that construction of new UNEs is still under dispute.  T is concerned about Q not filling CLEC orders on basis that facilities don’t exist, when in fact they do.  (Morton noted the same issue was raised in the CLEC Forum.)  Ryan recommended holding judgment until CLEC Forum issues resolved.  Rowe recommended adding a footnote that T wanted to participate in CLEC Forum but was denied on basis that its concerns were not Montana-specific.

· Checklist Item #4.  Marla Larson, staff economist, suggests monitoring ISDN and ADSL capable loop delays in QPAP.  She also noted a related issue raised in the CLEC Forum: dealing with Q procedures in ordering by smaller CLECs.  The Commission is seeking a general approach to interaction between smaller CLECs and Q.  Staff suggests deferring final action pending outcome of CLEC Forum issues.  Regarding the disputed item, spectrum compatibility and interference,  staff suggested further monitoring under QPAP.  Marla points out that an Industry panel is developing standards to submit to FCC.  Staff recommends accepting Q’s contention that the technology is evolving.  Marla noted that the commission can open issue at later date.  Regarding Provisioning line-at-a-time access to splitters (also dealt with in emerging services) T argued that splitters are not tied to DSLAM; it’s technically feasible to break out splitter from DSLAM.  Q argued that splitters are “not independent” from design.  Staff recommendation: accept decision not to break out splitters.  Rowe observed that theses issue are related to “strategic deployment,” where Q, intentionally or not, designs systems for its own use that may exclude use by others.  For example, does the splitter/DSLAM “solution” promote strategic deployment design of Q’s network?  Staff responded, in this case, that Antonuk argues that Q is not a wholesaler of equipment.  CLECs can buy splitters and DSLAMs on open market.  Rowe commented that this takes narrow reading of the FCC’s “necessary and impair” rules.  Regarding access by CLEC to Q’s loop provisioning database, T proposed open access to database systems, back office systems, and other information relating to spare facilities, with limits on use of information for competitive purposes.  Staff suggests that a better place to deal with this in ROC OSS testing proceeding and QPAP.  Moreover, CLECs have right to request audits.  Commissioners adopted staff’s draft final report: 5-0.

· Checklist items 1 (Interconnection), 11 (Local Number Portability), and 14 (Resale).  At the Commission’s 1/3 work session, staff summarized the draft Final Report.

· Checklist Item 1.  Marla Larson noted that three parties (T, Q, and ASCENT) commented on 6 items.  1) On technically feasible point of interconnection within a LATA, Marla reported that T’s initial objections had been addressed.  2)  Re: Indemnification, Marla noted that wholesale and retail service standards are on a “future plate” for the Commission to address.  Such a proceeding is a better place for addressing this issue.  3) Re: Entrance facilities and access to UNEs.  Staff accepts T’s recommendation to include a Washington Commission action and ALJ Order regarding CLEC right to pick the point in Qwest network for interconnection.  4) Direct trunk transport in excess of 50 miles.  Q opposes direct trunk over 50 miles if it has to construct facilities.  Staff recommended rejecting Q’ proposal.  Other states cited have had 0 requests for 50+ transport, while MT has had 3 so far.   (NB: Q asked for reconsideration of this issue; its motion was denied.)  5)  Obligation to build to forecast levels.  SGAT states that Q my resize trunk groups that are less than 50% utilized over 3 month period.  Staff agreed that it is reasonable for Q to use/resize underutilized trunk facilities to account for usage fluctuations.  Staff, however, recommended adopting WorldCom proposal to apply 6-month (rather than 3-month) timeframe to trunk usage period.  6) Interconnection at access tandem.  Q proposed to move CLECs from access tandem to separate trunk at certain level of traffic.  Staff recommended requiring CLEC to demonstrate adverse consequences from conversion if it wants to remain on tandem. 

· Checklist Item 11 (LNP).  Staff recommended no changes from the preliminary report.

· Checklist Item 14: Resale.  Kate Whitney summarized.  ASCENT argues Q doesn’t provide resale of advanced services on same basis as they provide to themselves.  Kate asked to delay decision on resale pending a closer look into SGAT treatment of resale.  (NB: Kate determined on 1/8 that Q does in fact provide advanced service for resale, as provided under the SGAT.)

· The commission adopted staff recommendations: 5-0 (Anderson by proxy.)

· Checklist Item 14: Resale.  At its 1/8 work session, the Commission further discussed two issues deferred from the previous week.  First, ASCENT alleged that Q fails to offer advanced services for resale.  Staff disagreed, finding that the SGAT requires advanced services resale.  Second, regarding construction of facilities, Commissioners expressed concern that over time Q may be required to construct because of its carrier of last resort (COLR) obligations.  Staff added language providing that Q will construct facilities in order to satisfy COLR obligations.  Commission approved the two items: 5-0.

· Emerging Services.  Mike Lee outlined 4 line sharing issues; and 9 subloop issues at the Commission’s 1/8 work session. On line sharing, the Report resolves conditions under which Q makes splitters available on a timely basis at own expense. It also closes Q’s line sharing obligation on fiber loops.  (Q now accepts T’s language, with one amendment.)  Two costing issues are being deferred to a wrap-up cost docket that Q is expected to initiate following 271 approval.  On Subloop Unbundling, two price de-averaging matters were deferred to the wrap-up cost docket.  (Cmr. Rowe noted that presumably there’ll be discussion on pricing between Q, PSC, DOJ, and FCC.  Presumably Q will be adjusting prices independently of this docket.)  Most of the disputed items involve treatment of subloops in MTEs (multi-tenant environments).  The Report generally treats MTE situations on a case-by-case basis for resolution between individual CLECs and ILECs.  Further, “inconsistencies” can be addressed under dispute resolution or change management process addresses concerns.  Commissioners approved, 5-0 staff recommendations for a final report.

Interconnection Agreements:

· D2002.1.1.  VarTec Telecom/Qwest.  Application for approval of treatment of SGAT for interconnection, UNEs, Ancillary Services and Resale.  

· D2002.1.6.  Sprint/Qwest.  Application for approval of local interconnection agreement.

Tariffs:

· N2002.1.7.  WorldCom.  MCI proposes to change rounding for Advanced Option II for Small Business Savings Plans IV and VI from 30 second to full minute rounding after the first minute for all in-state 1+, toll free, fax, calling card and P800 calls.  Effective 2/1/02. 

· N2002.1.8.  Qwest.   CustomChoice promo.  $20.00 mail-in rebate for new subscribers to CustomChoice.  60-day service subscription before checks mailed.  Effective 2/11-3/30. 

· N2002.1.12.  Central Montana Communications Rate Rebalancing.  Res. 1-party rates will increase from $13.50 to $14.50.  Residential 1-party business rate decreases from $24.50 to $23.50; and business 1-party from $35.50 to $32.50.  

· N2002.1.5.  Hot Springs.  Tariff “clean up” and deletion of payphone tariff.  

· N2001.1.4. (sic)  Qwest.  Centrex Prime promotion.  From 2/1/02 through 4/30/02.  Customers of Centrex PRIME, Advanced Digital Switched Service (DSS), ISDN Primary Rate Service (PRS) or Uniform Access Solution (UAS) under a minimum 36 month rate stability plan will receive 1-month credit if Qwest fails to make due date.  Also applies to T-1 ordering for DSS, ISDN, PRS and UAS. 

· N2001.12.164.  Citizens.  Conforms lifeline credit to the new SLC. 

· N2001.12.164.  (sic) Qwest. Qwest Caller ID “Security Screen” promo for residence customers, from 12/26/01 to 2/9/02.  Waive nonrecurring charge with CID installation and first month of service.  Free CID unit, not including $4.95 shipping charge. 

· N2001.12.170.  Central Montana.  Two tariff amendments:  1) CMC instituted a temporary credit in 1999 as part of implementation of HB128 property tax reductions.  Credit expired 12/31/01.  2) SLC/Lifeline adjustment. 

· N2001.12.171.  Qwest.  New residential service package, ValueChoice.  Contains anonymous call rejection; call forwarding variable; call waiting or call waiting ID; caller ID, name/number; long distance alert; and 3-way calling.  Optional: call forwarding busy line/don’t answer; call forwarding busy line/don’t answer (expanded) message waiting indication-audible/visual at no additional charge.  $27.95, including the features and the 1FR. 

· N2001.12.163.  Qwest.  Two business promos:  1) a $50 rebate for customers after 60 days of subscribing to CustomChoice or Qwest Business Line Plus; and, 2) Waiver of non-recurring charge for business customers who purchase an additional flat-rate business line, CustomChoice for Business, an additional analog Centrex 21 line, an additional Qwest Business Line Plus line, or a Qwest Utility Line.  Both promos from 1/17/02 to 3/29/02. 

· N2001.12.162.  Project Tel.  Reserve Number Call Forward.  Provides subscribers with reserved number in the CO, which is used only for purpose of automatically call forwarding to a designated answering location. 

Other Montana Matters

Telecommunications Excise Tax.  Proposed amendments to DoR Rules (ARM 42.31.501, ff.).  The Department of Revenue (DoR) has scheduled a Hearing for February 20 in Helena.  Earlier, MTA sent a letter on January 15 to Gene Walborn of the Department, reviewing MTA’s questions and concerns with the proposed ARM amendments.  On 1/17, Gene met with MTA and provided a written response to MTA (call MTA for a copy).  Issues are summarized as follows:

1. ARM 42.31.501(1).  Inclusion of “on line services” in Definition of Sales Price.  DoR proposes to conform rules to federal Internet Tax Freedom Act, which provides that a “state shall not impose a tax on Internet access or online services.”  On line services are not taxable, but use of online services for management, control or operation of a telecom system or service is taxable.  No examples of the latter, taxable activities were given.

2. ARM 42.31.501(3).  Subscriber line charge (SLC).  DoR argues that SLCs are end user fees not remitted to a federal entity.  The proposed amendment to the ARM, therefore, is intended to “promote conformity with SB494.”

3. ARM 42.31.502(3).  Taxpayer Records.  Gene suggested that DoR maintains a “presumption” that all revenue is taxable unless proven otherwise.  DoR references the Internet Tax Moratorium, saying that Internet access or online services offered as part of a package of services would be taxable unless the “service provider separately states that portion of the billing that applies to such services on the users bill.”  Thus, DoR intends to “clarify and inform…providers that nontaxable services must be substantiated and separately stated from taxable services.”

4. ARM 42.31.502(4).  Wholesale Exemption Certificates.  DoR expects companies to demonstrate, with wholesale exemption certificates (preferably) or contracts, that services sold to wholesale customers are not “retail” telecommunications (i.e., sold to end users.)  The Department apparently presumes all revenue is retail unless demonstrated otherwise.  Bottom line for DoR is that there needs to be an audit trail of where the service ultimately hits the retail market.

5. ARM 42.31.504(5).  Exempt Telecommunications Service Providers.  DoR states there is no statutory definition of “exempt telecom provider.” This language was added in implementing HB128 for reasons unknown.  DoR assures MTA that it specifically is not intended to overturn or otherwise affect cooperatives’ tax exemption under a separate provision of the Code.  The deletion of this provision, moreover, “has no effect on record keeping.”

6. Pass-through of excise tax.  DoR acknowledges specific statutory authority to pass through the tax in the form of a line item.

Economic Opportunity Framework.  On January 9, the Governor and her Chief Business Officer, David Gibson, released “A Framework for Economic Development.”  The draft plan includes five “principles,” including: 1) globally competitive environment; 2) shared economic opportunity; 3) regulatory and tax environment; 4) strengthening traditional business; and, 5) encouraging economic growth.  Under Principle #1 is a “Goal” that “Montana’s telecommunication services will meet the needs of its current businesses and encourage high technology and e-commerce based businesses to grow and thrive.”  And under that Goal are several “Strategies,” including: 1) “utilize the government’s position as the largest telecom consumer to drive expanded access to and continued upgrade of Montana’s telecom infrastructure; 2) ensure that Montana has a competitive telecommunication infrastructure…5) promote business and industry clusters that increase demand for advanced…infrastructure; and 6)…identifying impediments to technology business growth in Montana.”  The Office of Economic Opportunity (OEO) has scheduled a series of “listening sessions” around the state during February and March.  (See MTA for a schedule of the Listening Sessions.)  MTA plans to participate in this public review phase of the development of the “Framework.”  After the public comment phase, OEO plans to develop specific actions, including regulatory and legislative initiatives, needed to implement it.

Child Abuse and Domestic Violence Hotlines.  MTA has been asked by DPHHS to delete from all directories old numbers used for child abuse and domestic violence hotlines.  The old numbers are 800.332.6100 (child abuse) and 800.799.7233 (domestic violence.)  HHS wants company directories to reflect the new numbers:  866.820.5437 (child abuse) and 800.655.7867(domestic violence).  (See Barbara Bonifas, HHS, at 444.9720.)

Statewide Strategic Information Technology Plan.  Brian Wolf, Montana’s Chief Information Officer, has requested MTA’s views on a draft strategic plan for state administration of its information technology, pursuant to passage last year of SB131, the Montana information Technology Act.

Montana Power One Step Closer to Becoming Touch America.  On January 29, the Commission approved a stipulation between major parties involved in the Montana Power sale of its assets to NorthWestern Corp.

Qwest to Sell Rural Exchanges?  TRDaily (1/29) reported that Q, in an effort to reduce debt, is reconsidering the sale of rural, local access lines or other “non-core” assets.

FCC, the Courts, and Other Federal Factoids

CC Docket 96-45.  FCC 01-J-1.  Jt. Board: Definition of Universal Service. MTA filed reply comments at the FCC on January 4 regarding the definition of universal service.  Comments recommended including equal access as a core service and raising the standard for voice grade access to what consumers commonly expect from their local wireline carriers, rather than settling for a “lowest common denominator” approach to universal service standards.  Call us at 406.442.4316, or visit our web site, public policy page, at www.telecomassn.org for more information.

11th Circuit: States cannot interpret and enforce interconnection agreements.  The 11th Circuit ruled that state commissions can only accept or reject interconnection agreements, w/o interpreting or enforcing them, according to Telecommunications Reports, 1/21/02.  "If we allowed state commissions to interpret and enforce interconnection agreements, we would be opening the floodgates for them to regulate local telephone service--in direct contradiction to the stated purpose of the 1996 Act."  The Georgia PSC had ruled that a call to an ISP is local; therefore recip comp applies.  BellSouth objected.  District Ct. sustained the PSC.  But Appeals Court said that the PSC, in making its "determination," had to draw the conclusion that it had authority to adjudicate the dispute; and that it derived such authority from Sec. 252.  Appeals disagreed with both "conclusions."  "The 1996 Act does not permit a state commission...to revisit an interconnection agreement that it has already approved."   The 1st, 4th, 5th, 6th, 7th, 8th, and 10th Circuits have all concluded in separate cases that Sec. 252 does give state commissions authority to interpret and enforce intercon agreements... 

Pole Attachments for Cable, Wireless.  The U.S. Supreme Court ruled that §224 of the Telecommunications Act requires the FCC to “regulate the rates, terms and conditions for pole attachments” including “any attachment by a cable system,” according to Telecommunications Reports, 1/21/02.  Moreover, it doesn’t matter what sort of service (i.e., Internet) that the “cable system” carries over its cable.  The statute applies to “who is doing the attaching, not by what is attached.”  The FCC’s authority includes rates, terms and conditions for any “provider of telecommunications service.”  Thus, wireless telecommunications service providers are covered as well.

Interconnection “Opt In” Agreements.  The 10th Circuit upheld a CLEC’s right to opt into an incumbent LEC’s tariff provision as part of its interconnection agreement (Telecommunications Reports, 1/14/02).  

AT&T Fails to Pay CLEC Access.   Allegiance Telecom of Texas has asked the Texas PUC to require AT&T to pay access charges going back to 1998 that T has failed to pay the CLEC.  In November, AT&T paid XO Communications more than $500,000 after a similar complaint was filed.

Public Safety Wireless.  Both the FCC and the National Telecommunications and Information Administration (NTIA) attest that there are no frequencies available for state and local public safety users, according to TRDaily, 1/28/02.

E-Rate Comments.  The FCC is seeking comment on use of, and compliance with the $2.5 billion federal E-rate, used to help schools and libraries fund Internet access.  Among the questions asked is whether the E-rate should be used in rural communities for non-educational purposes when the schools or libraries are not using E-rate funded services.  (TRDaily, 1/28/02)

CALEA Remand.  The D.C. Circuit remanded portions of the FBI’s capacity requirements, sending back for “a more adequate explanation” of such terms as “expeditious” and “simultaneous” wiretaps.  Other capacity reimbursement provisions were upheld by the Court. (Telecommunications Reports, 1/21/02.)   Meanwhile, the FCC has moved the deadline for filing for extension of compliance with §103 capability requirements from 12/31/01 to 3/31/02.

Right of Way.  The Supremes declined to review a 9th Circuit Decision that preempted cities from imposing certain franchise requirements unrelated to the management of public RoW.  (Telecommunications Reports, 1/14/02.)

AT&T Imposes “Puzzling” USF Line-Item.  In a 1/7/02 letter to the Chairman of the FCC, the ranking Minority member of the House Commerce Committee (Rep. John Dingell, D-MI) questioned a new 11.5% line item fee imposed by AT&T on residential customers for universal service.  “This is puzzling at best.  The Commission’s current USF factor is only 6.9% of revenues, yet AT&T has charged its customers 9.9% for quite some time,” Dingell remarks, and now is raising the ante to 11.5%. 

FCC UNE and Broadband Inquiries.  The FCC is in the process of seeking comments on two NPRMs of note.  The first inquires about the use, classification and potential modification of its definition of unbundled network elements (UNEs).  This Triennial Review seeks comments on the “necessary” and “impair” standards, and asks whether additions, revisions, or other factors need to be considered in determining UNEs.  The second NPRM asks for comments on incentives and disincentives for deploying broadband capabilities in telecommunications systems.

Reports and Recent Reads

NTCA White Paper.  MTA distributed the latest NTCA White Paper (“Coming About: Promoting Proper Policy for Rural Telecommunications”) to Commissioners and staff.  The White Paper describes state and federal policies that are critical to continued investment in rural telecommunications, and emphasizes the important role of state commissions in determining whether competitive ETCs meet the public interest test Congress intended.  (For a copy of the White Paper, visit NTCA at www.ntca.org.)

Wireless Standards?  Consumer Reports criticizes the wireless industry for spotty coverage, costly plans and billing problems.  The magazine recommends giving consumers trial periods in which customers can try out coverage and cancel if not satisfied.  Other recommendations include, among other things: local number portability; collection and disclosure of information regarding complains and dropped calls; audits of advertised coverage areas; etc.  (Telecommunications Reports, 1/14/02.)

Internet Broadband Availability.  NTCA’s 2001 Internet/Broadband Availability Report finds that Internet broadband service prices averaged $69.66 for bandwidth between 201 Kbps and 500 Kbps.  89% of respondents offer DSL, 8% offer wireless broadband; 7% offer T1 and 5% offer cable modem service.  The take rate is only 4% for cable modem, and 3% for DSL.  The average distance to the Internet backbone is 112 miles.

People in the News:

It’s filing time for candidates for public office.  State Senator Greg Jergeson (D-Chinook) is anticipated to enter the race against incumbent Gary Feland, Chairman of the PSC.  Former Rep. Hal Harper (D-Helena) is expected to file for the Commission seat of Bob Anderson, who leaves the Commission this year under term limits.  Others, including Sen. Steve Doherty (D-Gt. Falls) and Don Judge have been rumored to be interested in the seat, too.

It is with deep sadness that the MTA family bids farewell to Blackfoot Trustee, Bill Nelson, who died on January 18.  Bill had been a Blackfoot Trustee since 1983.  He was 67 years old, and is survived by his wife Ireane, and three children.  A lifelong resident of Greenough, after high school Bill worked for the BFPA and ACM Company before signing on with the Montana State Highway Department in 1957.  Bill retired from the Highway Department in 1987.  In addition to almost 19 years of service to the Cooperative, Bill was an active community leader in 4-H, the Sunset School Board, and the Greenough Potomac Volunteer Fire Department.  Our thoughts and prayers go out to Ireane and Bill's children.  Bill's advice, leadership and humor will certainly be missed by all who had the privilege of knowing him.

MTA Memos

Check out our up-coming events:

· Spring Plant Workshop: April 3-4, 2002, Havre
· Bowling Tournament (Coordinated by 3 Rivers), March 16-17, 2002, Great Falls
· MTA’s Annual Meeting: July 10-12, 2002, Helena
· MTA’s Annual Showcase: December 4-5, 2002, Billings
· Customer Service and Industry Training Sessions:

· March 18, 19: Missoula

· March 21, 22: Great Falls

· March 25, 26: Forsyth

· Technical Training Sessions:

· Installation and Repair: February 26-March 1: Havre

· CO Equipment Installation: March 12-13: Helena

Visit our Web site at www.telecomassn.org, or call Pam O’Reilly at MTA (406.442.4316) for more information.

Montana Public Radio Commentary.  This month’s commentaries focused on the CLEC Forum (1/8) and on privacy (1/30), in light of the Qwest “opt out” notice, and the Commission’s discussion of that policy as well as the privacy rule.  For more information, call MTA at 406.442.4316, or visit our Web site, press page, at www.telecomassn.org.

Contact Us!

Please let us know if you like The Connection, or there is any additional information you’d like from MTA.  You can e-mail us at gfeiss@telecomassn.org, visit our Web site at www.telecomassn.org, or call us at 406.442.4316.
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