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Deadlines:

March 6.  Tentative hearing on D2001.12.165, AT&T application to withdraw sent-paid coin service in Montana.

March 7.  Department of Revenue Hearing on amendments to ARM re: penalties and interest charges for late filed and late paid taxes.

March 8.  Qwest deadline for responding to Commission on its rationale and legal basis for neglecting to file a tariff for its local carrier freeze program.

March 15.  Comments due on Commission NOI re: Qwest preferred local freeze option.  

March 18.  Comment deadline for FCC triennial UNE (unbundled network element) review.

March 18. FCC deadline for reply comments on rate-of-return access charge reform (CC Dockets 00-256 and 96-45).

March 21.  Prefiled testimony due on Clark Fork Telecommunications non-rate tariff amendments.  (Hearing scheduled to begin on July 10.)

March 29.  Comments due to FTC regarding proposed amendments to telemarketing sales rules (TSR).

March 31.  Deadlines under FCC RoR access reform Order.

· Projected common line revenue requirements deadline.  Annual filing due 3/31 every year thereafter.  (See July 31, actual common line revenue requirements deadline.)

· Initial line count filing due to FCC.  (Lines served as of 9/30/01 to become eligible for ICLS.)  Annual filings due July 31 every year thereafter.

· Number of lines in study area (by disaggregation zone, if disaggregating)

· Number of residential, SLB, and MLB lines separately

· Certification to FCC and USAC that ICLS will be used in accordance with the Act

March 31.  Deadline for filing for extension of compliance date for CALEA §103 compliance.  (Extended from 12/31/01.)

??.  FCC FNPRM on universal service contribution mechanism.  FCC released FNPRM on 2/26.  Comments due 30 days after publication in Federal Register.  

??.   FCC NPRM on wireline provision of broadband Internet access.  Comments due 45 days after publication in Federal Register.  (NPRM was adopted on 2/14.) 

May 15. Deadline for filing universal service disaggregation plans. 

July 1.  Res/SLB subscriber line charge (SLC) moves to $6.00.

July 31.  Actual common line revenue requirements deadline.

July 31.  Deadline for filing initial 254(e) certification that ETCs “shall use” universal service support for intended purposes.  

State Regulatory Review:

D2000.2.27 & D2000.5.63.  Ronan v. Blackfoot (BTC), Clark Fork Telecommunications (CFT), et al.  At its 2/21 work session, the Commission discussed these dockets, in which Ronan complains that BTC inappropriately uses universal service funds (USF).  BTC contends PSC lacks jurisdiction, and moved to dismiss the complaints. Staff memo by Monica Tranel focuses on three issues: 1) Ronan’s standing; 2) Commission authority to grant relief; 3) and Commission jurisdiction over non-regulated cooperatives.  Staff recommended denying BTC’s motion to dismiss, but granting with respect to all other named parties.  

Commissioners supported staff recommendations: 5-0.  Order No. 6404 consolidates the two dockets into one (D2000.5.63), denies BTC’s motion to dismiss, and determines that the Commission has jurisdiction to hear the merits of Ronan’s complaint.

Staff intends to meet with parties to establish procedural order.  Staff also notes that there may be "precedential" issues, which may best be considered under a rulemaking, particularly if one or both parties (or the Commission) petition for rulemaking.  Staff contends that there is a   “need to monitor carriers who are not providing quality service.”  When there are abuses, the Commission is the appropriate place to assert jurisdiction.  Contested case proceedings may not be best vehicle; collaborative process/rulemaking is preferable.  Staff also noted that it has talked with other states; Montana is “treading on new ground.”

D2002.2.14 and D2002.1.22.  Qwest local preferred carrier freeze option.  The Commission discussed at its 2/14 work session Qwest’s new practice of offering any customer calling Qwest an option to “freeze” his/her local service provider (i.e., Qwest).  Staff (Kate Whitney) noted that preferred interexchange carrier (PIC) freezes have been effective in preventing slamming of long distance service.  AT&T (T) notified the Commission that it opposes Qwest’s practice as anti-competitive.  Qwest is “locking up” local service customers before there’s even local competition.  T cites FCC policy that states may implement moratoria on PIC freeze if states see anticompetitive consequences.  T letter asks PSC to prohibit implementing local freeze until/unless there’s competition and perceived need for a freeze.  If freeze is implemented, T argues there should be third-party administrator (TPA), as there is with PIC freeze.  Cmr. Anderson noted that Qwest’s freeze appears “anticompetitive” and “heavy handed.”  Cmr. Brainard expressed concern that Qwest is trying to “preposition itself with conditions to preserve the monopoly” even before concluding 271.  Staff recommends 2 steps.  First the Commission should direct Qwest to suspend offering its local freeze option, and justify to the Commission why a local freeze option shouldn’t be tariffed (D2002.2.22).  Second, staff recommends issuing a notice of inquiry (NOI) to determine if/how a local carrier freeze is appropriate (D2002.2.14).

Commission approved staff recommendations: 5-0 (Feland by proxy).

CPNI.  The Commission on 2/14 continued its discussion of Qwest’s policy regarding privacy of customer records (customer proprietary network information—CPNI) and the FCC’s consideration of the issue under court remand.  Monica Tranel, staff attorney, reported that comments filed with the FCC so far are divided roughly evenly between proponents (generally privacy groups) of an “opt in” approach (customers choose to have their information used for marketing) and proponents (generally carriers) of opt out policy (customer information “automatically” available, unless customer notifies carrier of intent not to be used for marketing). Commissioners voted, 4-0, to send a letter to the FCC urging an opt in policy.  Comments will also urge that, should the FCC adopt an opt out policy, it should not preclude states from adopting stricter policy.

D2000.5.70.  Qwest 271 Application to Provide In-Region Inter-LATA Service.  

· Collocation.  Scott Fable discussed this item at the Commission’s 2/21 work session.  Staff generally agrees with the findings of multistate proceedings facilitator, John Antonuk.  

· If Qwest has space, HVAC, and other physical accommodations in its central offices, it should provide space to CLECs without imposing limits.

· Staff concurs with AT&T proposed language that restricts Qwest’s ability to limit the number of collocation applications that Qwest will provision simultaneously.

Staff recommendations adopted: 5-0 (Feland by proxy)

· Public Interest.  Mike Lee and Ryan Morton briefed the Commission at its 2/14 work session.  Mike agrees with Antonuk’s finding that burden of proof is on CLECs to demonstrate when/if Qwest’s behavior is not in the public interest (PI).  T opposes shifting burden to CLEC industry.  Other issues considered in the Commission’s Report:

· UNE pricing.  CLECs say they can’t compete with Qwest given Qwest’s wholesale rates.  Qwest’s loop prices are $27-32 wholesale, when its retail rates are in $16 range.  Antonuk believes CLEC concerns are “simplistic.”   Staff noted there are remaining cost issues to be considered and puts Qwest on notice to file cost docket on remaining issues before 271 is implemented.  

· Interstate access.  AT&T contends that Qwest applies 700% mark-up to carrier access charges (CACs) charged to CLECs versus the charges that Qwest incurs itself for the same call.  Antonuk is doubtful that 272 mitigates this “price squeeze.”  Staff references PSC’s rate rebalancing NOI in 6/01.  (See MTA’s web site at www.telecomassn.org for copy of MTA’s comments.)  Lee concurs that there’s a genuine price squeeze.  Qwest pockets “imputed” access charges that it includes in its CACs; while CLECs have to pay the charges.  Lee suggests a “50/50 rebalancing” as appropriate (e.g., $0.04 on origination and termination). If Qwest does not file rebalancing docket prior to FCC 271 Order, then 271 would not be in PI.  

· Performance Assurance Plan (PAP).  PAP is in the public interest.  Parties want to ensure that PI includes it.  Need to cross-reference PAP in PI, and vice versa.

· Lack of competition.  Does lack of competition: 1) exist, and 2) impede 271?  Antonuk looks at it as whether door is open, v. door closed.  Q’s level of competition is not out of line with other states (KS, OK).  NM and ID believe that market share is an important criterion.  

· Prior Qwest conduct.  Antonuk says PI is forward-looking, not “punitive.”  Qwest notes “isolated instances” don’t justify look-back standard.  QPAP will further ensure future (compliant) performance.  AT&T objects to Antonuk’s characterization of 271 as being “punitive.”  Staff finds in support of Antonuk: PI is forward looking (doesn’t get into the punitive argument).

· Structural separation.  AT&T seeks retail/wholesale separation because of conflict of interest between Qwest’s retail/wholesale obligations.  Qwest argues there’s no statutory authority to require structural separation.  Staff, Commissioners are reluctant to consider this matter under 271 context.

· Inducing competition.  CLECs voice concern with bundling LD and local.  AT&T asserts UNE pricing impedes competition.  Staff argues that Track A, PAP, PI, other checklist compliance assuage concerns about ability to bundle.

· Other.  OSS, DSL testing, change management are potential PI issues.  OSS being addressed by ROC.  Change management is being addressed separately.

· Emerging Services.  Marla Larson summarized disputed issues in this item at the Commission’s 2/5 work session.
· Dark fiber. Staff concluded that AT&T didn’t provide sufficient information to determine if the functional or operational nature of dark fiber used in EELs (transport/loop combinations) makes the FCC’s local usage test inappropriate.  Moreover, staff stated its concern about the potentially negative effects AT&T’s position on access charges and universal service.

· Packet switching.  Antonuk urges Qwest to include packet switching in its cost docket on outstanding cost issues.  Individual case basis (ICB) pricing is recommended alternative in the interim.  Staff noted that there are no CLEC requests for packet switching in Qwest’s entire 14-state region, so far.

Commission adopts staff recommendations: 5-0 (Rowe by proxy)

FCC-028.  E-Rate.   E-rate is a universal service fund for providing Internet access to schools and libraries (S&Ls).  Commission’s 2/14 work session considered whether to participate in an FCC NPRM on whether/how to modify FCC’s E-rate rules regarding, among other things: distribution of support among urban/rural areas; oversight to reduce waste, fraud and abuse.  

Commission staff (Ryan Morton) suggests the Commission to comment on:

· Application process.  FCC asks whether eligible services should include WANs, wireless services, and voice mail.  

· Discounts for Internet access and unbundled content.  Should E-rate pay for content under telecom services?

· Compliance with ADA.

· Consortia.  Mingling eligible with ineligible entities.  Ineligible entities could benefit from e-rate.  A rural bank, e.g., would pay tariffed rate while school would have discounted rate. School would get the e-rate discount to obtain broadband access, while “rest of community” could benefit.  

· Transfer of equipment subsidized by e-rate.  FCC considering a “use requirement” on equipment before it can be transferred to another entity.  Same with inside wiring. 

· Access to services and content in rural areas.  Use of S&L-supported services by non-eligible entities in rural areas.

· Unused funds.  What to do with $940 million, which is the portion of the $2.25 billion annual E-rate revenues that go unused?  Why aren’t applicants using all allocations?  Return contributions to contributors, or carry forward to next year?

Cmr. Rowe noted that comments to FCC from rural states are important.  He draws attention to other NPRMs such as USF contribution mechanism proceeding.  He also noted the “trade-off” between S&L support and the high cost program, noting that more S&L money flows to urban states than rural states.  

2001.12.165.  AT&T Sent-Paid Coin Service Withdrawal.  A procedural order released under staff authority scheduled a hearing on March 6, pursuant to a request to intervene received from the Montana Consumer Counsel (MCC).

2002.1.3.  Mid-Rivers Arbitration.  The Commission set May 1 and 2 to hear this matter.

D99.5.129.  Project and Triangle EAS into Billings.  Commission approved on 2/14 final Order adopting the EAS plan, with exception of two small exchanges with customers in WY.  Staff (Martin) believes this issue can be resolved relatively easily with an agreement from Wyoming Commission, at which point the Wyoming lines can be added to the EAS Order.

ARM 38-2-163.  Electronic Filing.  The PSC’s electronic filing rules were published in the Administrative Register of Montana (ARM) on 2/13.

Interconnection/Resale:

· D2001.11.153.  Regal/Qwest Resale Agreement.  Order No. 6402, 2/21.

· D2001.11.155.  Qwest/Bridgeband Interconnection.  Order No. 6403, 2/22.

Other Montana Matters:

DoR Hearing on Proposed ARM Amendments to Telecom Excise Tax.  MTA testified at the Department of Revenue hearing on 2/20.  (See MTA’s web site at www.telecomassn.org for copy of MTA’s comments.)  Qwest, Nemont Telephone Cooperative also attended.    Nemont’s testimony focused on new record-keeping burdens that the proposed amendments would require.  Qwest did not testify, but sent e-mail which also noted that record keeping requirements were potentially onerous, requiring additional, and unnecessary new accounting system alterations.  MTA suggests deleting record-keeping amendment; Q recommends modifying.  MTA also recommends deleting amendment regarding on-line management and operation of telecom systems, as ill defined and not authorized by law. 

DoR Hearing on Proposed Amendments to ARM Penalties and Interest Charges for Late-filed and Late-paid Taxes.  The Department has scheduled a hearing on March 7 to consider amendments to ARM 42.15.315, 42.15.605, 607, and 608.  MTA is concerned that the proposed amendments may penalize late filed or amended returns by retroactively imposing penalties and interest on legitimately amended returns.

Touch America v. Qwest.  Touch America filed two separate complaints against Qwest in February at the FCC. The latest complaint accuses Qwest of violating the Telecommunications Act (§201, 202, 271) by failing to fully divest its long distance businesses as required when Qwest acquired US WEST and divested its long distance business operations to Touch America.  The first compliant accuses Qwest of using indefeasible rights of use (IRUs) effectively to provide long distance service over its network.  IRUs have gained notoriety recently in the Global Crossing bankruptcy.  The Securities and Exchange Commission (SEC) is looking into the use of IRUs by Global Crossing.  Both Global and Qwest use IRUs, and both were audited by Arthur Andersen.

Economic Opportunity Framework Road Show.  The Governor’s Office of Economic Opportunity continues its “listening sessions” through the state in March, with stops in Butte, Billings, Helena, Missoula, and Whitefish.

Governor’s Council for Economic Development.  The Governor appointed a 7-member advisory council in February  “to provide advice and counsel to the Office of Economic Opportunity concerning policy and strategic direction for matters relating to the improvement of Montana’s economy.  Members are: 

· Sharron Quisenberry, Dean, College of Agriculture, MSU-Bozeman

· Scott Mendenhall, Executive Director, Jefferson Local Development
Corporation, Whitehall

· Turner Askew, President, Turner Askew and Associates, Whitefish

· Tom Scott, President, First Interstate BancSystem, Billings

· Jerry Driscoll, Executive Secretary, AFL-CIO, Helena

· Representative Dave Kasten, Rancher, Brockway

· Will Weaver, consultant, and former Dean of Great Falls College of
Technology

The Council’s first meeting was in Bozeman on 2/21.

UDSA/RUS Workshop in Bozeman.  The US Department of Agriculture’s Rural Development Program is hosting a one-day information workshop in Bozeman on 3/28.  Workshop sessions will include a presentation by RUS on distance learning and telemedicine.  Call 406.585.2520 to register.

Billings Right of Way.  The Montana League of Cities and Towns filed for leave to submit an Amicus brief before the Montana Supreme Court, which has before it an appeal by the City of Billings to overturn a District Court decision that Billings’ right of way fee ordinance constitutes an illegal sales tax.

Federal Affairs

USF Per Line Contribution Mechanism.  FCC seeks comment in an FNPRM on assessing  contributions on “carriers based on the number and capacity of connections they provide to customers, rather than on the interstate revenues they earn.” The FNPRM proposes a $1.00 per line per month assessment for residential service, single line business (SLB) and mobile connections.  Paging would contribute $0.25 per pager per month.  Remaining funding requirement would be assessed on connection capacity.  MTA is concerned that definition of “connection” is unclear; and, more importantly, that the FCC’s proposal appears to modify significantly the statutory requirement that all carriers, including interexchange carriers (IXCs), contribute fairly and equitably to universal service.  The FCC’s NPRM appears to recognize the issues raised by AT&T’s charges for universal service that exceed the contribution factor that carriers are assessed.  

NOTE:  The NPRM also contains revisions to current contribution assessment system.  First, “circularity” is eliminated: companies should not include universal service contributions in the revenue base.  Second, affiliated companies/contributors can report revenue on consolidated basis.
Wireline Broadband Internet Access.  The FCC, in a 2/14 NPRM, tentatively concludes that wireline broadband Internet access services are “information services” subject to Title I, and not “telecommunications services.”   FCC seeks comment on what regulations, if any, should apply to provision of broadband Internet access services.  FCC seeks comment on whether facilities-based Internet access providers should be required to contribute to USF.  (See MTA radio Commentary, 2/27, and GAO-02-187 in this regard, below.) 

Long Distance Advertising.  AT&T, WorldCom and Sprint settled with 23 states (not including Montana) alleging that the long distance companies engage in misleading advertising.  In addition to paying $1.5 million to the state, the companies will disclose the total cost of service, including the effect of minimum charges on the per-minute rates advertised.  (TRDaily, 2/20/02.)
Studies and Stats

Local Telephone Competition.  FCC’s biannual Local Telephone Competition Report finds CLECs served 9% of the nation’s 192 million access lines, a 16% growth in market share during the first half of 2001.  33% of the lines were CLEC-owned loops; 44% were UNE loops; and 23% resold.  See www.fcc.gov/ccb/stats.  (TRDaily, 2/27/02.)

Taxpayer-financed Fiber-to-the-Home.  Grant County, WA, is undertaking a project to reach 47,000 homes in the county with direct fiber connections.  All it will take is $120 million tax dollars.  That’s $3,333 per home, before counting maintenance, operation, management, overhead, etc.  It would take a business 13.9 years to pay off the initial investment, if all 47,000 homes were willing to pay $20 per month for fiber to the home and no other costs were involved. 

Broadband Growth.  The US Department of Commerce found 10.8% of the total U.S. population and 20% of all Internet users subscribed to broadband services as of 9/01; that’s up from 4% and 11.2% respectively in 8/00.  12.9% of home Internet users subscribe to cable-modem service; 6.6% use DSL.  (TRDaily, 2/5/02.)

Broadband Deployment.  “Advanced services are becoming more available for almost all segments of residential customers,” according to the FCC’s biennial Sec. 706 report on deployment of advanced telecom services.  The Commission finds such deployment reasonable and timely.  The report finds 5.9 million subscribers to advanced services, 3.3 million of whom use cable modem service, and 1 million use DSL.  (TRDaily, 2/7/02.)

GAO Studies Challenges to USF.  A February report by the US General Accounting Office (GAO-02-187) finds universal service a valid policy in making telephone service available to a wide range of beneficiaries, including rural localities where the cost of providing telephone service is high.  However, the transformation to IP (Internet Protocol) based “information services,” including telephony which is not currently subject to universal service contributions may eventually have a noticeable and negative effect on universal service funding.  The FCC or Congress may need to revisit how best to provide universal service to all Americans.

Who’s News

Mary Sexton, Teton Co. Commissioner and Tom Schneider, a former PSC Commissioner, so far have filed for the seat being vacated by Bob Anderson, who’s term limited at the end of this year.  Both Sexton and Schneider are Democrats.  PSC Chairman Gary Feland has filed for reelection to a second term; and Sen. Greg Jergeson (D-Chinook) has filed to challenge him for the seat. 

Blackfoot CEO, Earl Owens resigned as President of NTCA as his term officially came to an end in Anaheim at NTCA’s Annual Meeting. His leadership, vision and civility as President, and before as a Director (not to mention the numerous other leadership positions he has held at NTCA), have served the entire industry well and have reflected admirably on Montana.  Meanwhile, Art Isley, General Manager of 3Rivers, was elected by his peers to chair NTCA’s influential Industry Committee.  

MTA Memos

Check out our up-coming events:

· Spring Plant Workshop: April 3-4, 2002, Havre
· Bowling Tournament (Coordinated by 3 Rivers), March 16-17, 2002, Great Falls
· MTA’s Annual Meeting: July 10-12, 2002, Helena
· MTA’s Annual Showcase: December 4-5, 2002, Billings
· Customer Service and Industry Training Sessions:

· March 18, 19: Missoula

· March 21, 22: Great Falls

· March 25, 26: Forsyth

· Technical Training Sessions:

· Installation and Repair: February 26-March 1: Havre

· CO Equipment Installation: March 12-13: Helena

· ASR Training: TBD

Visit our web site at www.telecomassn.org, or call Pam O’Reilly at MTA (406.442.4316) for more information.

Montana Public Radio Commentary.  This month’s MTA commentary focused on the GAO report (see above on GAO-02-187) on challenges facing universal service funding in the face of IP-based communications.  For more information, call MTA at 406.442.4316, or visit our web site’s press page at www.telecomassn.org.

Contact Us!

Please let us know if you like The Connection, or there is any additional information you’d like from MTA.  You can e-mail us at gfeiss@telecomassn.org, visit our web site at www.telecomassn.org or call us at 406.442.4316.
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