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Deadlines:

May 3.  FCC NPRM on wireline provision of broadband Internet access.  FCC calls wireline broadband service an “information service” with a telecommunications component.

May 6.  Reply comments due on schools and libraries (E-rate) NPRM.

May 7.  Extended deadline for comments to PSC on NOI on ETC certification (D2002.3.33)  MTA is filing comments.

May 8.  Short-form applications for both upper and lower 700 MHz band spectrum auction due @ FCC.  (Auctions currently scheduled for June 19, but several efforts are under way to postpone the auction.)

May 10.  FCC deadline for equal access and nondiscrimination inquiry.

May 13.  Reply comments due on universal service contribution mechanism NPRM.

May 14.  Hearing at PSC on interest on consumer deposits.

May 15. Deadline for filing universal service disaggregation plans.

May 15.  Deadline for comments on Qwest request for declaratory ruling that “wholesale” DSL services provided to unaffiliated ISPs are not “retail” services subject to resale obligations.

May 15.  Meeting in Helena of Montana emergency services task force. MTA participating.

May 21.  Replies due on UNE Triennial Review.

May 31.  FCC Form 395, employment report, due to FCC. 

June 30.  Extended from March 31 deadline for filing for extension of compliance date for CALEA §103 compliance.  (Originally extended from 12/31/01.)

July 1.  Res/SLB subscriber line charge (SLC) moves to $6.00.

July 2.  Annual Access Tariff due.  Rate of return LECs must file revised access tariffs every other year.

July 31.  Actual common line revenue requirements deadline.

State Regulatory Review:

D2001.7.98.  CFT Non-Tariff Amendments.   

CFT Objections to Data Requests.  This docket pertains to a non-rate tariff application by Clark Fork (CFT), which phases out Feature Group C trunking in CFT’s exchanges.  Qwest, the only company in Montana still using Feature Group C, opposes.  On April 15, the Commission voted 5-0 to sustain objections of Clark Fork to 2 of 48 questions.  CFT objected to questions pertaining to rate matters, arguing the docket is not a rate case.  Qwest argues this docket may extend existing rates to new customers. Staff recommended sustaining, reserving the right to revisit the issue if necessary.  

Protective order.  Also on April 15, the Commission deliberated whether and how to issue a protective order for CFT, which  requested to protect traffic volume, network info, other data.  Staff recommended issuing a protective order under the Commission’s “normal” procedures.  The types of information for which CFT seeks protection are and have been protected traditionally in the past.  Commissioner Rowe suggested establishing a new procedure, given the developments from the Montana Power energy portfolio imbroglio, which resulted in a law suit brought by Montana media companies which argue that the Commission’s protective order in that case prevented media access to public information.   Staff argued that this case is different, and cautioned Commissioners that all protective orders need not comply with “new” procedural matters established in Judge Honzel’s Court.  CFT properly cited trade secret statute, identified specific types of information needing protection, and cited the economic value of its trade secrets.  Commission Counsel Robin McHugh noted he doesn’t interpret the District Court ruling as requiring modification of all procedures.  Besides, the Commission may appeal his decision.  Commissioners debated at length whether to notice all protective orders or not.  Would not noticing invite further opprobrium from the Court?  Would noticing all protective orders illustrate how cumbersome and impractical such an order is?   Commissioners concluded (for now) to notice this protective order with an accelerated comment/reply deadline of 7 days.   Staff continues to be nervous, warning “we’re heading down wrong road.”  One day the Commission will be tied in knots over protective orders, and prevented from even considering merits of matters before it.  The Supreme Court may eventually settle the quandary.  Commissioners ultimately approved a motion to issue a 7-day notice of the protective order.  Martin Jacobson, staff attorney, requested time to meet with Commissioners soon to hold a “comprehensive discussion” of this issue.  “We may be biting off more than we can chew.”  The protective order was noticed on April 18.  No one objected by April 25.  At its April 30 work session, the Commission voted 5-0 to issue the protective order as filed.  Staff will reinstate procedural schedule, which was suspended pending outcome of protective order.  

MTA is an intervener and plans to submit comments when the procedural schedule is reinstated.
D2002.1.3.  Mid-Rivers/WW Interconnection Arbitration.  Parties submitted a motion on April 29 to vacate the 5/2 hearing.  Parties will submit a final agreement for approval by 5/17, or ask to reset hearing at Commission’s convenience, and without prejudice.   Staff recommended approval of parties’ motion.  Commissioners approved:  3-0.  

N2002.4.44.  Qwest Competitive Response Tariff.  At the Commission’s April 23 work session, staff attorney Monica Tranel discussed Qwest’s tariff application for a WinBack type of promotion.  (WinBack is a promotion in which Qwest offers discounts or other incentives to customers who have dropped Qwest services if they return to Qwest.)  In 1999, the Commission limited promotions to periods of no more than 6 months.  This tariff (“Competitive Response”) went through a full Commission hearing, and the Commission allowed a 1 year promotion, beginning 4/3/01, if Q monitored program and reported results to the Commission.  Qwest could continue the program if it filed a request to the Commission by 12/29/01.  None of that occurred (i.e., no monitoring; no filing for extension).  On 4/10/02 Qwest requested another Competitive Response program, effective 5/6.  Staff recommended denial of tariff as submitted.  Staff also recommended looking at the 1-year time frame on promotions (suggesting 1 year is too long for this type of promo.)  Commissioner Brainard questioned the timing of Qwest’s request for another WinBack promotion.  Commissioner Anderson recommended letting the program sunset, which Commissioners accepted, 3-0.  Qwest would need to submit an application for a new promotion if it intends to offer such a similar service in the future.  

Illegal WinBack Promotion.  Staff attorney Monica Tranel also on April 23 informed Commissioners that Qwest had illegally offered a WinBack promotion in January and February, 02.  The promotion violated Montana statute as well as Commission rules requiring notice and tariff approval.  Qwest’s violations are litigable, according to staff.  Staff noted that Qwest contends there were 13 customers who switched; 60 were solicited.  Of the 13, 5 wanted to be transferred back to original, non-Qwest carrier.  Damages could be calculated; but no specific amounts were estimated.  In response to Commissioners’ questions regarding extent of damage, Commission Counsel, Robin McHugh noted that calculating harm is only one way to measure penalty.  The statute under which the Commission could seek redress provides for penalties for violations, and is not related to actual damages.  There is no further need for additional evidence.  Staff also noted potential consequences for 271 Docket; Q’s behavior is “clearly anti-competitive,” and they knowingly violated the law. The Commission should consider referencing this behavior in its findings in 271 docket.  The “only question,” according to staff is whether the Commission chooses to prosecute Qwest for violating the law.  Penalties range from $100-$1,000 per day per offense.  Commissioner Anderson asked how to define “offense?”  Staff replied that the fact of the offering is itself an offense.  Or, 60 customers offered program constitute 60 offenses, for about 30 days.  Decision rests with Court.  Chairman Feland suggested the Commission should note Qwest’s behavior in 271.  “This is the reason for 271, isn’t it-- to make sure there isn’t any anticompetitive behavior.”  Commissioner Brainard recommended deferring for two weeks; give staff time to prepare options, and describe arguments for potential Court case.  

D2002.2.14 & D2002.2.22.  Qwest Local Carrier Freeze.  Commission staff, Kate Whitney, noted that AT&T originally objected to Qwest’s unilateral launch of a preferred local carrier freeze option.  AT&T cited an FCC order that recognizes potential of abuse of local freezes.  AT&T recommended prohibiting a freeze, until and unless Qwest could demonstrate a need, and that a local freeze could be offered w/o harming competition.  AT&T also recommended a third party administrator.  Commission received comments from Qwest, Touch America and MTA.  WC (WorldCom) filed after deadline.  Qwest had two filings: the first responded to a separate Commission request for information, and offered Qwest’s explanation as to why it wasn’t required to file a separate tariff.  Qwest claimed evidence of slamming (35 complaints of local slamming) and described its procedures for lifting freezes.  Qwest noted its 271 docket, which recognizes competition in MT.  MTA, et al., noted there isn’t a problem which would call for a freeze “solution.”  Qwest has advantage in implementing a freeze, by diverting any call to its business office to a Qwest freeze solicitor.  CLECs have further disadvantage in trying to switch customers back through a much more cumbersome process which likely most consumers would not tolerate.  Staff finds that Q’s program is in compliance with commission rules; however Q should have filed notice with the Commission.  Regarding whether to implement the freeze program, staff recommends a moratorium for 18 months at the conclusion of which time Q can demonstrate sufficient local competition and/or existence of problems which would justify implementing a freeze.  Staff believes program is anti-competitive.  Customers would not understand the freeze-lifting process, resulting in Q keeping customers.  Commissioner Anderson noted he’s “torn.”  It feels anticompetitive; but Q is complying with Commission rules.  It sounds like opponents, by opposing anti-slamming rules, want to slam themselves.  Why not prohibit soliciting freezes?  Kate stated that she’d thought about that, but Q can’t provide state-specific info.  Feland concurred with staff; he’s had personal experience with Qwest’s inability to offer state (Montana) specific responses.  Commissioner Brainard noted his concern with a “consistent pattern of Q taking advantage of situations.”  Chairman Feland agreed.  Commissioners voted 3-0 to find Q in compliance with Commission rules; but, to issue an 18 month moratorium on implementing local freeze.

Legislation.  At its 4/23 work session, staffer Wayne Budt noted that the only budget-affecting legislation that the Commission will notify the Governor’s budget office about is a statutory appropriation for establishing a Tier I QPAP account to receive and disburse penalties paid by Qwest for violations of its performance assurance plan.  As for budget office request for across the board agency cuts, staff doesn’t believe the request applies to the Commission.  

CC Docket No. 96-45.  PSC Draft Comments to FCC. Commissioners voted, 4-0, on 4/8 to join Maine and Vermont in filing comments with the FCC on the 10th Circuit Remand of the FCC’s universal service order for non-rural companies.  Montana and Vermont initially raised issues before the 10th Circuit, including, among others, the arbitrary nature of the FCC’s 135% benchmark rate. See MTA for a copy of the Maine, Montana, Vermont comments filed.

D2002.3.29.  Integretel Slamming.  On April 15, the Commission considered a request by Integretel for a protective order for billing data.  Staff initially was going to recommend granting the motion; but given the heightened sensitivity to protective orders these days, staff instead suggested to Commissioners that they order Integretel to submit information under the Commission’s 90 day rule, during which time information is kept confidential, while the Commission considers whether to protect it.  After 90 days, the Commission can return the information back to Integretel.  Commissioners adopted staff recommendations: 3-1.

D2000.5.70.  Qwest 271. 

· QPAP.  Commissioners voted, 5-0 on April 15 to adopt staff recommendations to issue a final report on Qwest’s Performance Assurance Plan (QPAP).

Meaningful and significant incentives.   Draft report concludes annual cap at 36% of net Montana revenues, as supported by Qwest.  MTA and Touch America (TA) had argued for no cap.  If cap were exceeded, commission could begin expedited process to consider raising it.  Percent equalization.  If $16 million cap were exceeded, payments proportionally are reduced.  Staff recommendation: retain percent equalization.  (MTA argued against equalization; it reduces Q’s liability, and dilutes penalties paid to CLECs.)  Marginal cost of compliance.  There was no discussion of this item in the Commission’s preliminary report; but MTA still filed comments based on New Mexico QPAP comments.  Staff concluded MTA’s comments have “no merit.”  Base liability on 1999 net revenues.  Finding: approve preliminary finding.  Likely payments in low volume states.  MTA only commenter; recommended eliminating “qualifiers” in secs. 2 and 10, or put in place an expedited dispute resolution process.  Finding: don’t change preliminary report, but explain payment structure to CLECs.  As for dispute resolution, report already has a 2-year review.  (MTA urged expedited dispute resolution; rejected by Q, Commission.)  Deductibility of payments.  Finding: stay the course of prelim finding.  Allow deductibility, don’t adjust the cap accordingly.  (Effectively reduces Q’s liability from $16M to $11M.)  Compensation for CLEC damages.  Finding: retain preliminary finding that damages are more than just liquidated damages.  Evidence of harm to CLECs.  Do CLECs need to prove harm?  Finding: no finding necessary.  Preclusion of other CLEC remedies.  Prelim finding: QPAP remedies not exclusive.  MTA also argued ability to circumvent SGAT dispute resolution process in favor of expedited dispute resolution.  Recommendation: affirm preliminary finding; no change.  SGAT is meant to create a hurdle for CLEC before obtaining damages.  Offset damages.  Preliminary finding allows Court, not Q, to determine if/when offsets are appropriate.  Finding: affirm preliminary finding.  Force majeure.  MTA objects to reference to SGAT, especially government regulations as a force majeure.  Recommendation: TA objections are moot.  MTA objections are inappropriate; already addressed in SGAT proceedings.  Liability limits.  MTA concurs with Antonuk (that liability under PAP does not reduce liability under other contractual obligations), but recommends altering language to better express intent.  Staff: adopt Antonuk, but suggest adding MTA recommendations.  Tier II payment use.  Commission needs legislative authority.  Q believes Tier I money should be used to make Tier II payments because CLECs may be overcompensated.  Staff: affirm prelim finding.  If Tier II payments insufficient, commission will revisit.  3-month trigger for Tier II payments.  Finding; no provision for escalation.  Tier I escalation after 6 mos.  Staff: affirm prelim finding: no cap at 6 months, continue payment at 6-mo level. (AT&T recommendation is reasonable.)  Penalty if Q behavior results in loss of CLEC customer/prospect.  Finding: stay the course.  Allow CLEC to monitor and bring evidence to commission where/if problem arises.  Diagnostic PIDs (performance indicators).  How to add PIDs to PAP?  Finding: concur with Antonuk’s finding that PIDs related to EELs (enhanced extended loops) should be included ASAP.  MTA recommended review other diagnostics during 6-month review process.  Staff concurs.  Special Access circuits.  Finding: premature to make decision.  Commission lacks jurisdiction; may run afoul of filed rate doctrine.  Don’t rule out revisiting the issue if it becomes problem down the road.  Low volume CLECs.  MTA wanted expedited dispute resolution on minimum payments.  Finding:  QPAP aggregates data to increase denominator, making measurements more statistically significant.  Any expedited dispute resolution process won’t be accepted.  6 month plan review limitations.  Should QPAP limit scope of review?  Prelim report retains discretion to add topics that may arise.  Commission retained change control to itself.  Staff affirms prelim finding.  Retain ability to add topics, retain change control.  Hopes to use multistate process to filter, add other topics from other parties.  Dispute resolution in 6-month plan review.  Should formal SGAT process or more regular review take place?  Will need regular review of PIDs, dispute resolution, performance audits. Staff: commission responsibility to oversee operation of QPAP, including disputes arising from 6-month review, with understanding that any commission can act independently of multistate process.  Q agreement to changes.  Q argues that it must consent to any PAP changes.  Staff: affirm prelim finding that Commission has authority to change w/o Q permission.  Minimum payments.   Staff; adopts minimum payments.  100% caps on interval measures.  Finding: stay course of prelim finding for now.  Invite CLECs to return with empirical data if problems exist.  There’s evidence that there indeed may be a problem (e.g., if Q fails to provide interval, should liability be based on 100% of interval, or greater ratio geared to the proportion of the interval exceeded).  This should be a matter for the 2 year review.  Disputes over meaning of QPAP.  Staff: affirm prelim finding that Commission has authority to review.  If/when Q leaves inter-LATA market.  MCC says QPAP should stay in effect if Q leaves market.  Staff concurs; requires Q to continue operating under QPAP if it leaves market.  It can petition Commission to get out of QPAP at such time.  Inclusion of SGAT in interconnection agreements.  How can/should CLEC opt into QPAP.  Staff: allow CLECs to opt in, providing penalties/performance measures are not appropriate until/unless 271 approval is granted.  Staff: merit in both AT&T and Q proposals.  Form of payments to CLECs.  Finding: stay course of prelim report.  Allow for credits against amount owed CLEC.  Audit program.  Accommodate a Montana process if multistate process is insufficient.  Q wants multistate; objects to deletion of 2-year process; wants to revisit using Tier I to fund audits.  Finding: Commission has authority to determine what is to be audited.  Rely on multistate, but include fall back to allow state consideration.  Q can’t make changes w/o PSC approval.  Providing CLECs w/raw data.  Finding: accept Q language, not objected to in other fora.  Prohibiting payment recovery in rates.  Finding: adopts AT&T recommendation that Commission is the place to determine recovery (or not) in rates.  Revocation of 271 authority.  No comments received; keep prelim finding.  Expedited dispute resolution when delay in providing loops.  Finding: continue process of taking CLEC comments.  Language regarding use of Tier II payments for QPAP oversight.  Need to eliminate reference, pending statutory modifications.  Establishing special fund for Commission oversight.  Nothing in QPAP prevents participating in multistate process.  Need to amend Montana law re: spending authority.   Can’t require Q to establish special fund, either.  Effective date: affirms prelim finding.  In general: Request Q to submit revisions requested herein by 4/30.  Any preliminary findings not specifically addressed are affirmed.  NB: Staff believes commission can create a fund, just can’t spend anything under existing authority.

NB:  On April 30, Qwest submitted a letter to the Commission essentially telling it to take a walk.  Qwest “is not able at this time to comply” with the Commission’s direction.  Qwest instead offers its own unilateral proposals for altering the QPAP to its satisfaction, calling it “disconcerting if the inability to reach agreement on a QPAP would thwart the process…” Q objects to payment liability provisions, escalation of payments for violations that go beyond 6 months; classification of damages; 6 month reviews; Montana specific audit provisions; and more.  The Commission should accept Q’s “remedies” for an “agreeable QPAP in Montana” so that Qwest can “move forward with the FCC filing for 271 in Montana.”   

· 272.  On April 17, Commissioners voted 5-0 to adopt staff recommendations for a final report on Qwest compliance with Sec. 272 (separate affiliate) requirements.  Comments were received from MCC, AT&T, Q.  Commissioner Anderson inquired whether intent to comply with separate affiliate provisions constitutes compliance. Staff acknowledged difficulty to monitor compliance before Q obtains 271 approval.  T remains concerned w/separate accounting practices.  KPMG has found discrepancies, since corrected.  Q has implemented safeguards to prevent recurrence.  Finding: Q meets requirements of 272.  Q will perform biennial audit, distinct from KPMG audit.  Cmr. Anderson inquired how compliance can be assured after 271 approval?  Cmr. Rowe suggested that QPAP deals with performance measures, but not necessarily 272 compliance.  Believes 272 could be dealt with in audit process.  Supposes remedy would be at FCC.  Not sure exactly what commission could do. Mike Lee noted TA v. Q matter on Q’s offering inter-LATA service before 271 is granted.  TA took matter to FCC.  Telecom Act also allows commissions to reverse 271.  Anderson conceded that Q legally has complied w/272, despite concerns/questions about possible remedies.

Interconnection Agreements.

· D2001.7.87.  Order No. 6413.  NOS Communications/Qwest.

· D2001.9.125.  Order No. 6416.  Contact Communications/Qwest.

· D2001.7.91.  Order No. 6414.  Ciera Network Systems/Qwest.

· D2001.8.119.  Order No. 6420.  BG Enterprises/Qwest.  (Resale.)

· D2002.1.6.  Order No. 6417.  Sprint Communications/Qwest.

· D2001.8.105.  Order No. 6415.  Intrado/Qwest.

Other Montana Matters:

Interactive Video Forum.  The state’s Information Technology Services Division (ITSD) held a meeting on April 23 in Helena to brief other state agencies on the state’s videoconference network, MetNet.  The meeting featured testimonials from MetNet users and encouraged state agencies to use the system more.  There was practically no recognition of private videoconference facilities available. At the ITSD meeting, MetNet representatives discussed the desire to expand MetNet to areas already served by private telecommunications providers. 

Tribal Relations Workshop.  The Montana Economic Development Association and the Montana Rural Development Partners are sponsoring two 3-day workshops on tribal relations.  May 7-9 at the University of Great Falls, and May 15-17 in Glasgow.  Registration is $250.  Call MTRDP at 406.563.5259, or go to www.ldkassociates.com/tribal_workshops.

Retail Telecom Excise Tax.  The Department of Revenue adopted amendments on March 29, following a hearing at which MTA testified.  See ARM Notice 42-2-681.

Late Payment Interest and Penalties.  The Department of Revenue published its amendments to late payment provisions in MAR Notice 42-2-685, released on April 12.

911.  MTA has been appointed to the reconstituted 911 Advisory Council, which met in Helena on 4/18.  The Council consists of emergency services, law enforcement, state agencies, and telecom providers.  The state 911 Program director, Jenny Hansen, recognized that Montana is 100% “911” capable; and further emphasized the desire to migrate to an E-911 environment.  She estimated it would cost around $11 million to elevate to an E-911 network.  Currently, 911 and E-911 contributions from wireline and wireless telecommunications services consumers in Montana total around $4 million annually.  The Council will review the Program’s strategic plan, standards and funding criteria at its next meeting, scheduled for June 26.

511. The Department of Transportation (MDT) is sending out feelers for initiating a “511” access code for statewide traffic and road condition reports. 

Qwest DSL and Long Distance.  Qwest announced in April the launch of DSL in Missoula.  The service is “limited to customers with service within about two miles of the Qwest call switching center downtown at 201 N. Pattee.  Providing the high-speed connection to the Internet will be Qwest business partners, BridgeBand Communications, Centric, Internet Connect Services, Montana Internet, MSN, Multiband Communications and Qwest StarterPak.”  The company plans additional telecom facilities in the Missoula area, including high-speed capacity near the airport.  It also plans to begin offering long distance service across the state this summer, “after more than $3 billion in expense and two years in various regulatory proceedings.”

Federal Affairs

HR 1542, Dingell-Tauzin.  NTCA on April 1 sent a letter to Congress announcing its opposition to HR 1542, which passed the House earlier this year.  The bill would allow Bell companies to circumvent various interconnection and unbundling requirements of the Telecommunications Act for inter-LATA data services.  NTCA previously had refrained from opposing the bill.

Breaux-Nickles.  USTA announced the introduction of legislation sponsored by Senators John Breaux (D-LA) and Don Nickles (R-OK).  Like the Dingell-Tauzin bill, this legislation would lift interconnection requirements from Bell Company data services, but would create an option for rural carriers to treat broadband services as “information services.”

Who’s News:

Last month’s Connection congratulated Rob Stephens of Range Telephone Cooperative for his election as vice president of Rocky Mountain Telecommunications Association.  Somehow, however, we mistakenly assigned Rob to the wrong company.  Sorry, Rob.  We knew you’ve been there all along!

Bob Adams, President of Range Telephone Cooperative, and past President of MTA, successfully underwent a kidney transplant operation in Seattle.  Congratulations, Bob and Sue!  

2002 MTA Showcase Scholarship winners this year are Amanda Nickish, daughter of Rich Nickish of Southern Montana Telephone Company, and Nicole Stengrimson, daughter of Carol Lehnerz of 3 Rivers Communications.  It’s not easy picking just two finalists among such a large filed of very talented and accomplished scholars!  Congratulations, Amanda and Nicole! 

MTA Memos

Check out our up-coming events:

· Access service request (ASR) training by Cronin Communications.  May 29.
· MTA’s Annual Meeting: July 10-12, 2002, Helena
· MTA’s Annual Showcase: December 4-5, 2002, Billings
Visit our web site at www.telecomassn.org, or call Pam O’Reilly at MTA (406.442.4316) for more information.

Montana Public Radio Commentary.  MTA’s April commentary focused on ITSD’s videoconference network.  For more information, call MTA at 406.442.4316, or visit our web site’s press page at www.telecomassn.org.

MTA to Visit Washington.  MTA led a delegation of telecom execs to Washington on April 8 and 9.  They held several meetings with the FCC, Department of Commerce and White House.  Call MTA at 406.442.4316, or visit our web site at www.telecomassn.org for our ex parte filing with the FCC, which summarizes the issues MTA reviewed with Commission staff.  

Montana Telecommunications Asset Map.  The most up-to-date Montana telecommunications infrastructure map is available on MTA’s web site.  Check it out!  Or, call us at 406.442.4316 for a hard copy or  we can e-mail you one in .pdf format.

Contact Us!

Please let us know if you like The Connection, or not!  We welcome your comments and suggestions for improvement.  Or let us know if there is any additional information you’d like from MTA.  You can e-mail us at gfeiss@telecomassn.org, visit our web site at www.telecomassn.org or call us at 406.442.4316.
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