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Deadlines:

June 6.  Replies due to data requests in D2001.7.98, CFT Non-Rate Tariff.

June 17.  Annual interstate access revisions due to FCC.

June 19.  Hearing at DNRC, Helena, on amendments to ARM 36.2.1005, minimum easement charge.

June 19.  Spectrum auction of “lower 700 MHz” band.

June 30.  ICLS use certification due at FCC/USAC.

June 30.  Extended from March 31 deadline for filing for extension of compliance date for CALEA §103 punch list items.

June 30.  Wireless carriers must transmit 911 for TTY devices.

July 1.  Res/SLB subscriber line charge (SLC) moves to $6.00.

July 1.  ICLS mechanism takes effect.  (Rate of return carries may use transitional CCL until June 30, 03.)

July 1.  Wireline broadband reply comments due at FCC.

July 8.  Form 497, Low Income Quarterly Report due at FCC.

July 17.  UNE Triennial Review replies due at FCC.

July 31.  Actual common line revenue requirements deadline.

August 1.  Form 499-Q.  Telecommunications Reporting Worksheet due at FCC.

August 15.  Slamming Complaint Report due at FCC.

September 18.  Auction of 66 licenses within spectrum bands: 1390-92 MHz; 1392-95 MHz; 1432-35 MHz; 1670-75 MHz; and 2385-90 MHz.

December 20.  Short form applications due for multichannel video distribution and data service (MCDDS) licenses.  Auction on February 12, 2003.

January 14, 2003.  Upper 700 MHz auction.

State Regulatory Review:

D2002.3.33.  Notice of Inquiry on ETC Certification.  MTA filed comments with the Commission on May 6. Other comments were filed by Qwest, Western Wireless, MITS, Ronan, Mooseweb, and Range.  Letters supporting the MITS and MTA comments were filed by Northern and 3 Rivers.  MTA argued that the Notice seeks comments on both certification of eligible telecommunications carriers (ETCs) and designation of ETCs.  These are two distinct proceedings.  As for designation, Montana’s current local exchange carriers have been designated ETCs.  It is essential that the Commission uphold the public interest in any future designations by ensuring that ETCs provide the highest levels of quality of service that consumers have come to expect from their telecommunications service providers.  The alternative for Montana is a policy that would condone a “lowest common denominator” approach to ETC designation.  Regarding annual certification of existing ETCs, MTA argued that all ETCs comply with the same standards where by ETCs can attest to their use of universal service support exclusively for the provision of supported services. (Call MTA at 406.442.4316, or email gfeiss@telecomassn.org for a copy of MTA’s comments.)

D2001.7.98.  CFT Non-Rate Tariff Amendment.  MTA submitted prefiled intervener testimony with the Commission on May 16.  MTA’s testimony supports CFT’s claims that Q is the only provider in Montana still offering feature group C (FGC) trunking.  MTA asserts that FGC is long obsolete, and never was intended to be used in an equal access environment.  MTA further claims Q deploys feature group D (FGD) trunking where it suits itself.  Such selective deployment of FGC by Q is discriminatory.  MTA finds it hard to believe that the Commission would condone such selective deployment of obsolete technology in Montana.

L-02.1.1-RUL.  Customer Deposits.  The Commission held a hearing on May 14 to receive comments on a proposal to amend its rules on interest rates required for customer deposits held by utilities.  The current rate is 12% per year.  Hot Springs requested a rule change to lower the rate.

· Hot Springs (HST).  Interest rates last amended in 1981, from 6 percent to 12 percent.  Interest rates were very high, with commensurate inflation, in 1981.  Banks today are offering 0.25% on savings; treasuries at 2.36%, etc.  HST noted that opportunity cost of capital is best alternative use of the consumer’s money.  HST recommended 3% interest rate on consumer deposits.

· Montana Consumer Counsel (MCC). Opposes changing rule.  ”If it ain’t broke…”  Deposits are “involuntary contributions.”  If any changes, MCC would look favorably on options with the highest rates.

· MTA.  Deposits are made to protect majority of consumers from abuse by minority.  Many companies deny service to customers with no or poor credit history.  Montana’s phone companies provide service with a minimal deposit.  Arguments to require interest similar to credit card rates is illogical, given opportunity cost of capital.  MTA recommended linking interest rate to the Prime Rate.

· Northwestern.  Recommended using Prime Rate. 

· Written comments were received from MITS, MDU and WorldCom.  MITS suggests a flat rate of 3%, or a rate adjusted every 5 years at T-bill rate.  MDU supports Prime Rate, adjusted annually.  WorldCom prefers fixed 3%, or Prime.

D2002.3.29.  Cramming Complaints.  Staff attorney, Monica Tranel, pointed out that the maximum fine for cramming is $1,000 per violation.  In this complaint, that adds up to $48 million of fines for one company and $12M for another.  She suggested considering a lesser amount.  Commissioners then took turns saying, in effect, “so what?”  Crammers are unscrupulous; they’ll leave the state; reconstitute and come back to abuse consumers again.  If maximum penalty puts them out of business, so much the better.  Monica noted that the Commission also had notified both the Attorney General and the FCC about these companies’ fraud.  Commissioners voted on 5/30, 4-0 (BR absent) to keep the maximum penalty.

D2001.7.101  BSP Slamming.  Staff recommended on 5/21 issuing slamming complaint: $1,000 per complaint.  Commissioner Anderson asked whether the Commission can terminate their ability to do business in MT.  Staff noted that the Commission can recommend to the Secretary of State to revoke their license/certificate.  Commissioners voted, 5-0, to issue slamming complaint/fine.

FCC UNE Triennial Review.  On May 30, staff recommended Commission support for a NARUC letter to the FCC, advocating a strong state control over what UNEs are appropriate.  FCC should “set ceiling.”  17 states are on board the letter.  5/24 D.C. Circuit decision asked FCC to address what UNE conditions are appropriate.  Court’s decision comports with NARUC position.  Commissioners voted, 4-0 (BR absent) to join on NARUC letter.

FCC 96-45.  Montana ETCs submitted their disaggregation plans according to the 10th Order on universal service.  In N2002.5.54, InterBel, CenturyTel, Citizens, Reservation, West River, TCT, Project, Nemont, Southern Montana, Triangle, Lincoln, Range and Mid-Rivers filed under Path 1.  In N2002.5.55, N2002.5.56, and N2002.5.57, BTC, CFT, and Ronan filed under Path 2.  And in D2002.5.58, 3 Rivers and Hot Springs filed under Path 3.

D2000.5.70.  Qwest 271. 

· Public Interest (PI).  (See below for summary of Commission’s 5/15 Work Session review of the Draft Final Report on PI.)   At its May 30 work session, the Commission debated for the third time language for a Final Report on whether Qwest’s application to enter in-region long distance markets is in the public interest.  The main point of contention concerns staff’s finding that there is a price squeeze, where Qwest (Q) can reap an advantage in charging itself access charges when other interexchange carriers must pay Q the same access charge.  (A separate price squeeze issue, not addressed here, involves Q’s concern that forward looking—TELRIC—costs undercut wholesale/retail prices.)  The Commission’s  Preliminary Report on the public interest (PI) endorses price squeeze findings and concludes that Sec. 272 (separate subsidiaries) does not mitigate the price squeeze effect.  

As background, staff noted that Q’s access charge is $0.08 ($0.04 each on originating and terminating).  AT&T (T) contends that Q’s costs are $0.011.  Q makes over $0.08 on a 10-cent call; while T only makes 2 cents, all other costs being equal.  The Commission’s preliminary report required Q to rebalance its rates.  Rebalancing would require Q to reduce access rates and make up its lost revenues in increased rates somewhere else (usually residential retail rates).  The Commission also opened and closed a Notice of Inquiry (NOI) on rate rebalancing; asking 13 questions.  (MTA filed comments on this Notice.)  The daft final report changed the preliminary report’s rate rebalancing recommendation to a requirement that Q reduce its carrier access charge (CAC) by 50%.  The draft final report also allowed Q to book lost revenues, and come back to the Commission to file a revenue requirements/rate case to recover any lost revenues.  This recommendation failed, 2-2 (Feland, Anderson: for-Stovall, Rowe against.)

Staff returned with a “third option” on 5/30.  This option would require Q to file a rate design case prior to final submission of its 271 application to the FCC.  If Q fails to make such a filing, the Commission would conclude in its consultative recommendation to the FCC that 271 approval is not in the public interest.  Thus, the “third option” would require a revenue requirements case, in addition to a 50% CAC reduction.  Commissioners Stovall and Rowe argued that Q’s rates should be justified before the Commission determines that a reduction is required.  Staff argued that T’s contention that Q’s costs are $0.011 should serve as cost “proxy,” demonstrating Q’s access price squeeze advantage. T also compared CACs in 7 states (like KS, MA, and NY).  Montana’s CACs are at upper end.  If we reduce by 50%, we’ll be in mid-range, with 3 states below ours.  

Rowe noted that no other states appear to have mandated CAC reductions as part of 271.  Separate proceedings were required.  Staff conceded that Q would have a “strong case” at FCC to disregard a required reduction of CACs.  Rowe also noted that Montana’s Administrative Procedures Act (MAPA) sets forth due process procedures for Q and that this recommendation may run contrary to MAPA procedures.  Commissioner Anderson suggested allowing Q to file a counterproposal: allowing something other than a 50% CAC reduction. (Staff inferred that 40% might be considered, but not much less.)

Staff reiterated its concern that IXCs will be squeezed out of toll markets.  If we squeeze IXCs out of long distance, the likelihood of their entering local markets is “zero.“

Commissioners discussed their concern over whether Q or the Commission has the burden of proof in a revenue requirements case.  If the Commission ordered a CAC reduction as part of  271, the burden is on Q.  If it ordered a separate rate case, then there’s concern that the commission doesn’t have staff and resources to pursue case. 

Concluding that there is “minimal downside, “ Commissioner Anderson moved to order CAC reduction of 50% as condition of meeting PI.  His motion also allows Q to offer a counter-proposal, including booking of lost revenues.  Commission can defer finding whether Q is in PI depending on its counter-proposal.  Staff was asked to return with final language.

Staff also noted that the draft final PI Report includes other findings that Q’s 271 application is not in the public interest.  Included among these findings is Q’s illegal WinBack sales promotion (see D2002.4.44, below), its refusal to comply with an earlier Commission report regarding Q’s performance assurance plan (QPAP) and Q’s refusal to comply with a separate emerging services report regarding stand-alone DSL service.  As a result of this anticompetitive behavior, and defiance of Commission orders, the Final PI Report concludes that 271 approval is not in the public interest. 

· T motion to re-open.  Commissioners voted 4-0 (BR absent) on May 30 to deny a motion by T, which recommends that Q file “secret” agreements that should have been filed.  Staff noted that Q has asked the FCC what interconnection agreements are required to be filed.  FCC decision on Q’s inquiry is still pending.  Staff finds that T’s arguments are “not persuasive.”  Nothing has been proven.  Issues of law are still “open.”  T can raise issues in an appropriate collateral proceeding if it desires.  CO and NE have denied similar motions.  

· Comments on remaining omnibus issues.  At its 5/21 work session, the Commission noted two remaining issues: 1) sufficiency of the change management process (CMP); and 2) whether Q provides accurate resale billing in light of KPMG report.  Staff recommended a 15-day comment period, starting at issuance of final KPMG OSS report, which was released on 5/29.  Comments are due on 6/14.

· Staff Authority to negotiate PAP w/Qwest. (See The Connection, 5/2/02, for further discussion of the Commission’s findings regarding QPAP.)  On May 21, Commission staff noted that Q had chosen not to comply with the Commission’s final performance assurance plan (QPAP) report.  During an information hearing at the commission on 5/15, (see below), Q mentioned its interest in negotiating with staff to resolve Q’s concerns with the QPAP.  Staff indicated that they would  negotiate if required, but didn’t recommend it.  QPAP has been long, involved process with several parties’ involvement.  Q has an opportunity to disagree with Commission at FCC level.  They’ve already has several “bites at the apple. “  T filed an objection to staff negotiations.  Other parties have expressed concern about due process.  There is valid due process concern that QPAP, if not the entire 271 docket would need to be re-opened if QPAP were subject to further negotiation.  (T has requested separately to re-open entire docket—see above re: “secret agreements.”)  Q can either file compliant QPAP, or take chances that FCC will approve a plan that differs from state plan.  Commissioner Rowe noted that the FCC has never approved a PAP that a state has rejected.  He also expressed concern the FCC could adopt a PAP that differs from the Commission’s.  He urged support for a “process” that would enable issues to be identified, without necessarily, at that point, addressing substantive concerns.  Staff argued that enough time has been taken up on PAP.  Staff was resolute in its support of PAP, and the extensive record developed in establishing a “clean” PAP.  Commissioners ultimately voted, 3-2 (GF proxy, MB, JS – BA, BR), to support staff recommendation not to negotiate further QPAP adjustments.

· 272 Separate Affiliates.  The Commissioners voted, 5-0, on May 7 without discussion, to approve the final Report on Q’s compliance with 272.

Qwest 271 Informational Hearing.   A team of Q senior executives briefed Commissioners on May 13 on remaining procedural issues regarding the completion of Q’s 271 application.  Q’s corporate counsel, Steve Davis, for example, noted that Q’s third-party tests are now the company’s “greatest asset,” having received “tremendous accolades from the FCC.”   He noted the company has passed all tests--except 10.  He further indicated that Q will be filing 271 applications in 12-13 states within the next 90 days.  Montana’s application is likely to be filed in early July.  Q’s filings by each state will be available on the company’s web site.  Other issues covered:

· Public interest and PAP.   “The only big issue remaining” is QPAP.  PAP is not a checklist item and it’s not required in the Act, but FCC expects a plan to deter backsliding.  Q would “like to have discussion on a procedural way” to handle PAP.  Q’s representatives indicated that they were in various stages of negotiation with other states on their PAPs.

· Wholesale pricing.  FCC has its own process.  Q plans to use CO as benchmark state (CO) and want others to follow suit.  Q won’t be raising prices anywhere.  Will use density and loop length inputs to reach average loop price in $15 range.  Voluntary price filing will be submitted in MT soon.  CLECs will be advised of new prices.  No increases; only reductions in loop, switching, non-recurring charges.

· Long distance prices.  Q plans to announce new prices soon.  Will look good for low volume users.  Tariffs to be filed within the FCC 90-day review process, so they can be effective on day 90.

· WinBack.  (See D2002.4.44, below.)  Q has fixed it so that it’s impossible for service reps (SRs) to give a discount to a customer in Montana. 

D2002.4.44.  Competitive Response.  On May 21, Commissioners debated for the third time whether to file a complaint against Qwest for its violation of statute and Commission rules regarding a sales promotion, which Q illegally offered in Montana.  (See The Connection, 5/2/02.)  Commissioners considered a motion to file a complaint against Q, in which the company could face up to $1,000 penalty per offense, to be determined by the District Court.  Commissioner Rowe argued that the “Montana Qwest office” was forthcoming in trying to deal with issue, in which Qwest allegedly used a third party to offer “WinBack” incentives to customers who recently left Qwest.  The third party did not comply with Montana rules.  Other Commissioners were unsympathetic.  Q should have better controls over its processes.  The results were anticompetitive, regardless of who was conducting the promotional calls.  Q’s fixes were too little, too late.  Q has exhibited a  “troubling” history of similar abuses.  Commissioners voted,  4-1 (Rowe: no), to file a complaint in District Court against Q for illegally offering a WinBack promotion in Montana.

D2000.5.63.  Ronan Complaint against Blackfoot (BTC).  Commissioners voted, 5-0, on May 21 to grant a motion by Ronan (RTC) to suspend the procedural schedule in RTC v. BTC.  Parties are close to reaching a settlement.  They have until 6/21 to submit their settlement agreement, or a new procedural schedule will be set in motion.

Protective Orders (POs).  On May 14, the Commission continued its long-running debate on procedures for granting protective orders in light of District Judge Honzel’s decision in the MPC default supply portfolio imbroglio.  (See The Connection, 5/2/02.)   Staff noted its primary concerns: 1) avoid unnecessary delay; 2) protect only that which is legitimately protectable; 3) PSC should remain in control of process.  Staff attorney, Martin Jacobson indicated he’s drafting ARM 38.2.5007 and 5008 amendments that would: 1) tighten the process of initial application for PO; 2) provide that the Commission no longer would conclude that info “could” be protectable.  Rather commission will find prima facie case that info “is” protected.  Staff noted that Mountain States continues to be precedential; this decision does not require notice of POs.  

N2001.7.97.  Qwest N11.  Q proposed charging recurring and non-recurring charges to implement 211, 311, 511 numbers for public health, non-emergency calls, and road & traffic calls, respectively.  Q’s proposed set-up charge for switches is $300 and $30 per switch activation.  Q also proposed a$0.02 per call recurring charge.  Staff recommends denial of recurring charges, but acceptance of non-recurring and activation.  Commissioners voted, 4-0 (BA absent),  on May 14 to accept staff recommendations.

D2000.5.70.  271.  Draft Final Report on Public Interest.  Commission staff reviewed in detail the Draft Final Report on PI during the Commission’s 5/15 work session:

I.  
General.  Antonuk also finds that burden is on CLECs to demonstrate that Q entry is not in the public interest (PI) after 271 checklist items have been debated and resolved.  QPAP also is a factor.  FCC can revoke entry for good cause.  Staff further suggests that Q can pass checklist items and PAP; but Commission still can recommend against entry for PI reasons.  And in fact, this draft report does just that.  Commissioner Rowe suggested that the issue is not whether there’s competition, but whether the market is open to competition.  Staff noted that FCC rules provide for suspension or revocation of long distance entry if company fails to meet “any” of the checklist items.

II.  Specific Comments and Exceptions:

A.  UNE pricing. Finding: it is difficult to prove a price squeeze exists between wholesale UNE prices based on forward looking TELRIC costs, and retail prices. One needs to account for variety of assumptions, market circumstances, service quality, etc.  Q has argued costs at $27; it’s willing to go lower according to its own comments at the 5/13 informational hearing at Commission; and it has argued costs of over $41 at FCC.  There is a range of reasonableness. 

B.  Intrastate Access charges.  (See discussion above regarding price squeeze and Commission recommendation to reduce Q’s carrier access charges by 50%, subject to a counter-proposal by Q requiring it to file a revenue requirements case.)

C.  PAP.  This arguably is not a PI matter, since it has its own report.  However, Q has since informed Commission that it would not comply with about 6 findings.  Q wants to meet with staff, but staff has no direction/authority to meet w/Q.  (See discussion, above.)

D. Lack of Competition.  There is no evidence that competition isn’t possible.  Argument involves whether there’s competition, or whether the market is open to competition.

E.  Prior Q Conduct.  Report finds that prior conduct is not predictive.  TA complains about illegal entry into long distance.  T has concerns about “secret agreements.”  Staff notes imposition of a $900K fine for violating interconnection in MN between T and Q.  Q argues that this is a MN, not MT, issue and was addressed in multistate context.  Staff noted that MN fine/violations are irrelevant in MT, because parties and issues are economically the same.

F.  Structural Separation.  This is neither time nor forum for consideration of structural separation.

G.  Sustained checklist compliance.  

H.  Barriers to competition.  Q argues rigorous long distance competition if 271 is approved.  Staff agrees, as long as there’s not a CAC price squeeze.

I.  Uniform retail rates.

J.  Other issues.  Change management.

III.  Costing Issues.

Staff pointed out that there are additional issues for a “sequel cost docket” which Q is expected to file prior to final 271 application submission to the FCC.  For example, there are 100 SGAT cost issues, not including other matters. There also are other “benchmarking issues,” which staff contends Q will file soon, in light of CO filing/benchmarks as noted in 5/13 informational hearing. 

IV.  PI Summary

Draft Final Report contains list of conditions on Q to be satisfied before Commission can find that 271 approval is in the public interest.  If Q chooses not to comply with Commission findings/orders, then it will find that 271 is not in PI.

· For example, Q must “immediately” file a 50% lower CAC tariff before July 25, or before issuing 271 consultative report to FCC.  (See above discussion.)

· WinBack.  Q can lure customers away from nascent competitors before they even get off the ground.  

Interconnection Agreements:

· D2002.4.48.  Montana Wireless (d.b.a., Blackfoot Communications)/Qwest.  Adopting Qwest’s SGAT.  

Other Matters:

CALEA.  The FBI has issued its Third Edition of the “Flexible Deployment Assistance Guide” for extensions of the June 30, 2002 missing capability compliance date.   See MTA at gfeiss@telecomassn.org or go to www.askcalea.com for a copy.

ILEC E-911 Meeting.  In a conference call on 5/23 with Jenny Hansen, Statewide E-911 director, MTA agreed to coordinate a meeting of independent LECs of Montana to discuss opportunities, challenges and goals in facilitating the  statewide deployment of E-911.  3 Rivers agreed to discuss its experiences with establishing E-911 in Teton and other counties.  MITS members will participate.  The meeting will be held in Helena at the VisionNet studio on July 18, from 10-2.

Montana Disaster Simulation.  MTA provided a PowerPoint presentation to a number of state, federal and local officials on May 15 regarding telecommunications network security, in preparation for a FEMA exercise later this year in which a major earthquake will be simulated in the Flathead Valley.

Who’s News:

Gary Perleberg’s last day in the office was Thursday, May 23.  He will stay involved with MTA affairs, and has designated Doug Alden, CenturyTel’s regional VP as his alternate on MTA’s Board.

MTA’s 2002 Memorial Scholarship winners are Ms. Kristen Lorang, submitted by 3 Rivers Communications, and Ms. Amanda Nickisch, submitted by Southern Montana Telephone Company.  A total of 18 extremely qualified candidates competed for the two scholarships.  Congratulations to all who participated, and to the member of MTA’s evaluation committee, who had the difficult task of selecting only two winners.

Tom Schneider (D) and John Cobb (R won their primary elections on June 4.  They will face off against eachother in the general election to determine who will serve as PSC Commissioner from the 3rd District, to replace Commissioner Bob Anderson how is term limited.  

MTA Matters:

Annual Meeting.  MTA’s Annual Meeting is around the corner: July 10-12.  Our annual scholarship fundraiser is scheduled for July 10, and General Sessions are planned for Thursday, July 11 and Friday morning, July 12.  Skip Haynes, CEO of the Rainier Group in Washington, and Chairman of USTA will address the meeting on Friday.  The agenda will focus on federal regulatory issues including universal service mechanics and funding; competition, including UNE pricing and ETCs (Western Wireless is on the agenda); access reform and other issues central to telco survival.  Federal legislative issues will be covered, too.  On the state side, Brian Wolf, Montana’s Chief Information Officer, and David Gibson, Montana’s Chief Development Officer, will speak.  As usual, there will be a sprinkling of economics and history, too. Finally, outstanding entertainment, with a Montana theme is planned, with the President’s Reception being held in the Rotunda of the Capitol, which will be celebrating its centennial during the same week as MTA’s meeting.  See MTA’s Web Site at www.telecomassn.org for the agenda and registration information.
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