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Deadlines:

June 30.  ICLS use certification due at FCC/USAC.  WAIVED: The FCC issued an Order on its own motion, waiving the requirement to file a second certification of use of ICLS.  The next annual “use” certification will be June 30, 2003.

June 30.  Extended from March 31 deadline for filing for extension of compliance date for CALEA §103 punch list items.

June 30.  Wireless carriers must transmit 911 for TTY devices.

July 1.  Res/SLB subscriber line charge (SLC) moves to $6.00.  The SLC moves to $6.50 on July 1, 2003.

July 1.  Federal Universal Service Charge (FUSC) moves to $0.46 (from its current $0.37).

July 1.  ICLS mechanism takes effect.  (Rate of return carriers may use transitional CCL until June 30, 03.)

July 1.  Wireline broadband reply comments due at FCC.

July 8.  Form 497, Low Income Quarterly Report due at FCC.

July 8.  Deadline for comments on Spectrum Policy Task Force request for comments.

July 17.  UNE Triennial Review replies due at FCC.

July 22.  Comments due to FCC on sunset of Sec. 272 (separate long distance affiliates).

July 31.  Actual common line revenue requirements deadline.

August 1.  Deadline for statewide implementation of “511” dialing access for traveler information.

August 1.  Form 499-Q.  Telecommunications Reporting Worksheet due at FCC.

August 15.  Slamming Complaint Report due at FCC.

August 27.  New auction date for lower 700 MHz (C&D blocks only) auction, postponed from June 19.

September 18.  Auction of 66 licenses within spectrum bands: 1390-92 MHz; 1392-95 MHz; 1432-35 MHz; 1670-75 MHz; and 2385-90 MHz.

December 20.  Short form applications due for multichannel video distribution and data service (MCDDS) licenses.  Auction on February 12, 2003.

January 14, 2003.  Upper 700 MHz auction.

State Regulatory Review:

D2000.5.70.  Qwest 271.  Final Public Interest Report.  The Commission debated its final Public Interest (PI) Report during several work sessions in June.  By its 6/27 work session, staff economist, Mike Lee, had narrowed discussion to three central PI issues in the draft final report: existence of a price squeeze, carrier access charges (CACs), and the PI summary section 

Both the preliminary and final Reports noted existence of a price squeeze on access charges, whereby Qwest, if granted 271 relief, could charge itself discounted access rates and effectively undercut competitors, who must pay Qwest’s “retail” access rates.  Lee mentioned AT&T’s assertions that Qwest’s access costs are in the $0.011 range, while its rates charged to interexchange carriers are in the $0.07 range.  Lee also mentioned Touch America’s comments that Qwest’s Annual Report filed with the Commission indicates it is over-earning in Montana.  The implication was that Qwest could reduce its access rates without having to rebalance “lost” revenues elsewhere.  Lee’s concern is that a price squeeze could inhibit long distance competition, which in turn could prevent any local competition from ever taking hold.

The preliminary final report recommended a rebalancing of Qwest’s CACs.  But the draft Final Report recommended a 50% reduction in CACs.  Commissioners considered an option which would have permitted Qwest to book any lost revenues and file a revenue requirements case to determine if any rebalancing is necessary.  The draft Final Report found that failure to reduce CACs by 50% would lead the Commission to conclude that Qwest’s 271 application fails to meet the Commission’s PI standard.

During several work sessions, options to the 50% CAC reduction were debated.  One allowed Qwest to file a counter-proposal to the 50%, with some percentage less than 50%.  Commissioner Rowe in particular was adamant in objecting to requiring access reductions as a part of any 271 Report.   Rate setting is a state matter, he argued.  He cited a variety of other reasons, including the possibility that the FCC would reject Montana’s recommendations altogether and impose provisions not made in Montana.  He also cited the Montana Administrative Procedures Act, which in this case was not being followed, in directing Qwest to reduce access rates without a formal contested case proceeding.  He further inquired about the effects of a CAC reduction on other carriers in Montana.  

Commissioner Anderson commended staff’s draft Report, calling it “creative and aggressive.”  He agreed that the price squeeze is real; no one has denied it.  He expressed concern, however, that the premise is based only on AT&T testimony.  Other parties did not respond or cross-examine.  There is some concern with relying on one party’s assertions.  He also questioned whether the Commission can “order” access reductions in a consultative 271 report to the FCC. 

Staff, on the other hand, insisted that the Commission had leverage during its 271 PI deliberations to include findings that there is a price squeeze, and that it is in the public interest to require Qwest to file a revenue requirements case.  Recognizing that the FCC may or may not adopt states’ PI findings (PI is not a 14-pont checklist item), nevertheless staff contended that “You don’t get what you don’t ask for.”  Staff Attorney, Monica Tranel, noted that Montana UNE rates soon will be “benchmarked” off Colorado, pursuant to current FCC-approved policy.  This is a “crude” method of setting rates, according to Tranel.  We haven’t had rate case in years.  Staff believes FCC would agree with Commission finding that PI is not satisfied until a revenue requirements case is filed.  Acknowledging the distinction between an order and a consultative report, staff nonetheless urged the Commission to be creative and aggressive, and “take ‘em on.”

Commissioner Brainard generally agreed with staff findings.  “Are we just umpires to declare when Qwest has cleared checklist hurdles, or are we supposed to uphold public interest?”  He contended it is not in the public interest when Qwest consistently demonstrates intent to thwart competition.

The Commission ultimately adopted a recommendation that Qwest must file a revenue requirements/rate design case by 10/1/01.  (The Final Report will not “order” a 50% reduction in CACs.)  If Qwest fails to file a revenue requirements case by 10/1, the Report concludes that Qwest’s application fails to be in the public interest.

In addition to the price squeeze/CAC/revenue requirements provisions of the Final Report, the summary section raises other issues which, if unresolved, lead the Commission to conclude in its Final PI Report that Qwest fails to meet the Commission’s public interest test.  Specifically, the draft Final Report finds that Qwest refuses to comply with the Commission’s Emerging Services Report, which ordered Qwest to provide “reverse line sharing.”  (Reverse line sharing permits a customer to retain Qwest’s DSL service while taking voice service from a CLEC.)  The PI summary also finds that Qwest unilaterally refused to comply with certain provisions of the Commission’s QPAP (Qwest Performance Assurance Plan).  Further, Qwest’s illegal offering of a WinBack promotion in Montana, combined with the other issues, lead the Commission to conclude in its PI report that Qwest fails to meet the public interest standard, notwithstanding the price squeeze matter.

At least, that was the picture on June 29.  But in a dramatic series of last-minute maneuvers, the picture has changed.  The stage was set on June 19, when Qwest filed a revised QPAP, which brought into compliance several of the provisions to which Qwest initially objected (and with which Qwest initially indicated it would not comply).  Then, on June 28, AT&T and Covad filed objections to Qwest’s revised QPAP.  Staff largely concurred with the objections and had written a memo for the Commission’s July 2 work session concluding that Qwest continued to be non-compliant with the Commission’s QPAP Report.  But on the morning of July 2, just prior to the work session, staff received yet another revision of Qwest’s PAP.  This one was found by staff to be “largely” in compliance with the Commission’s QPAP Order.  

Staff deferred final action on the PI report until the afternoon of 7/2, so it could digest the latest revisions to the QPAP.  In an afternoon work session, staff concluded that Qwest’s final PAP is acceptable, with two exceptions, which staff believed would be acceptable to parties (none of whom had seen the latest proffered QPAP) and could be adopted temporarily, subject to review by parties at the Commission’s first 6-month 271 review.  

Thus, having found Qwest largely in compliance with its QPAP Order, the Commission voted 5-0 on July 2 to approve the final PI Report.  The Report still finds that Qwest’s refusal to offer reverse line sharing is not in the public interest.  The Commission and Qwest effectively are rolling the dice at the FCC.    Moreover, the final Report maintains that unless Qwest files a revenue requirements/rate design case by 10/1, the Commission still finds Qwest’s 271 application not in the public interest.

D2002.5.55 & 56.  Blackfoot & Clark Fork Disaggregation Plans.  Staff attorney, Martin Jacobson noted at the Commission’s 6/25 work session that only 3 disaggregation plan filings require commission approval: BTC, CFT, and Ronan (RTC).  (The FCC last year ordered LECs to file plans disaggregating study areas according to one of three options.)  BTC and CFT seek protective orders under their disaggregation filings, which require Commission approval.  RTC has requested protection under its generic protective order.  Staff recommends granting BTC/CFT PO.  Motion approved: 5-0.

D2002.3.29.  Slamming cases.  At the 6/18 work session, Monica Tranel told Commissioners that she drafted two proposed orders, one imposing total fines of $60 million (utilizing the Commission’s maximum authority to impose up to $1,000 per slamming offense) and an alternative order imposing fines up to $600,000 for slamming violations by out-of-state companies. Tranel said that the second proposed order included the language that the Commission takes seriously the offenses that have occurred.  She requested Commission direction on which order to utilize.  Cmr. Brainard asked whether there was any indication of a likelihood the fines would be paid if they were for a lesser amount.  Tranel said the PSC staff has had no contact with the companies.  Brainard said, “go for the max.”  These companies are “stealing from people, and it is a planned scam.”  Commissioner Feland agreed; “anybody else doing the same thing would be behind bars.”  A motion to reduce the penalties to $600,000 passed 3-2 (Brainard and Feland voting no.)

Cmr. Stovall wants a law that puts violators into jail, not fine them.  He believes there is a need for a federal law that is workable so the Commission can go out of state and go after these entities.  See Order No. 6411b, including dissenting remarks by Brainard.
D2001.7.98.   Clark Fork Non-Rate Tariff.  Martin Jacobson informed Commissioners at their 6/18 work session that the hearing set for July 10 on this matter needed to be vacated.  He suggested resetting it for Wednesday, October 2, with October 3 reserved for a possible second day. Commissioners appointed a quorum vote for the hearing: Stovall, Brainard, and Anderson.  The motion carried 5-0. 

The Commission also considered objections of MTA to certain Qwest data requests made pursuant to MTA’s intervenor testimony filed in May.    

· Qwest 049 (expert witness and basis of expertise).  Jacobson reported that MTA responded that Feiss is a public policy expert.  Jacobson said that in his opinion, MTA established expertise in this area.  Qwest is concerned with MTA’s expertise in Feature group C & D switching and industry standards.  Jacobson recommended overruling Qwest’s objection on sufficiency.

· Qwest 051 (membership information).  MTA identified its members, but objected to providing dues, etc.  Qwest wants the information to show whether there is bias and if there is influence by MTA members--in particular, Clark Fork.  Jacobson said he would agree with Qwest that the information is probative; and recommended overruling MTA’s objection.  Cmr. Rowe asked if it wasn’t sufficient just to list Clark Fork as a member. 

· Qwest 052 (writings, including e-mails).  Jacobson maintained that Qwest is entitled to explore a factual assertion and is entitled to the information requested.  He recommended overruling MTA objection, except where attorney-client privilege is noted.

· Qwest 053 and Qwest 054 (writings of consultant).  Jacobson noted MTA’s answer is mixed because it objects and answers at the same time.  Qwest responded that by answering and objecting it protects MTA.  Jacobson disagreed, but did see the point.  The answer should be one thing or the other and not qualified.  Jacobson recommended that the objection by MTA be overruled on Qwest 053 and 054.  

· Qwest 055 (testimony preparation).  Qwest contends MTA’s response is unresponsive and false because MTA already identified two people that helped respond.  Jacobson recommended that the objection of Qwest be sustained, and MTA provide the name(s), since providing the name(s) is not subject to attorney-client privilege.  

· Qwest 058 (information requested on feature groups).  Jacobson said that Qwest asserts it is entitled to information used in preparing documents.  He said that the Commission could sustain MTA’s objection, because even though Qwest is correct in its objection, Qwest did not confine its request to this proceeding or preparation of testimony.  Jacobson also said the Commissioners could overrule the objection, but limit the response to preparation for this proceeding.    

Commissioner Rowe noted he is tired of reading everybody’s e-mails, even their own internal e-mails.  He moved to overrule Qwest 049 objection; grant MTA 051 objection; grant in part MTA 052 objection, identify the information that is reasonably associated and not privileged; overrule the MTA objections to 053 and 054 and instruct MTA to clarify its answers; sustain Qwest 055 objection, and instruct MTA to provide name(s); sustain part of Qwest 058 objection, but instruct MTA to provide documents within the scope requested that was used to prepare testimony.  Rowe then said he does not want to see MTA’s membership information.  He also stated that “obviously, MTA is supporting Clark Fork.”  The motion passed 5-0.  (MTA responses are due 7/16, according to a Notice of Staff Action issued on 6/25.)

NARUC Survey on Line Sharing.  The 6/18 work session also included a discussion of the D.C. Circuit remand and vacation of the FCC’s line sharing order.  Mike Lee indicated NARUC might seek a stay of the D.C. Circuit’s decision.  Cmr. Anderson made a motion that the PSC send a letter to NARUC in support of an appeal/stay.  The motion passed 4-0 (Rowe absent).

D2000.5.70.  Qwest 271.  Touch America Motion to Reopen Docket.  Touch America (TA) filed a motion to reopen 271 docket based on assertions that sale of indefeasible rights of use (IRU) capacity is a long distance facility lease in violation of Sec. 271.  Staff noted similar issues have been raised with FCC, Colorado Federal District Court, and American Arbitration Association.  A similar motion was filed in each state in which TA does business, and Tranel said that most states have denied the motion.  Tranel recommended that they deny the request.  Commissioners agreed, 5-0 (Rowe by proxy).

N2002.5.51.  Qwest Switched Access Meet Point Billing Tariff Charges.  At the Commission’s 6/11 work session staff noted that Qwest filed proposed tariff changes on 5/6.  The tariff is intended to conform Montana tariff provisions with FCC guidelines.  Normal Commission procedure is to notice tariff changes on Work Session Agendas.  Because this matter affects relationships between companies and because it is an access tariff, staff recommends broader notice of opportunity to intervene/comment.  Staff noted that there is no apparent rate change involved.  Commissioners voted, 4-0 (JS absent) to issue notice.

SMACNA.  On June 4, Martin Jacobson informed Commissioners that SMACNA, an association representing appliance manufacturers, asked the Commission to provide information to assist in its effort to develop legislation.  Cmr. Brainard noted problems with involving the Commission in outside legislative activities, especially if the Commission were required to provide testimony later.  Staff concurred, but noted that by providing objective information, SMACNA’s legislative activities may benefit from accurate input.  Commissioners directed staff, without taking a vote, to assist SMACNA but not involve any legislative drafting.

D2002.3.33.  ETC NOI responses.  In a “general” discussion on June 4, staff briefed Commissioners on responses to the Commission’s Notice of Inquiry (NOI) regarding ETC certification and designation  (details to follow at later work session).  Martin Jacobson noted that the issue is whether the Commission should do more than require a simple certification of ETCs, noting that “we haven’t reached closure on the idea of certification.”  Staff believes the FCC wants more than what currently is provided (i.e. an affidavit stating that universal service support “will be” used for its intended purposes).  Regarding designation of ETCs, Martin noted that all existing Montana ETCs are designated.  Commissioners will want to consider whether we should adopt rules, or address ETC designation requests on a case by case basis, especially since federal rules are “in flux.”  Commissioners will need to consider the effect of CETC designation on competition.  Carriers use “lowest common denominator” argument: whether CETCs need to meet only minimum standards.  Concern regarding quality of service (QoS), and other matters that the FCC doesn’t mention will be raised in a public interest investigation.  Should we make CETCs rise to existing ETC standards, or allow ETCs to lower their standards?  Staff will return with comments and recommendations.   (NB: MTA filed extensive comments in response to the NOI.  Please see MTA if you’d like a copy of its comments.)

Mid-Rivers Petition to FCC as ILEC in Terry.  M-R requested Commission support of its petition to FCC for ILEC status in Terry.  At their June 4 work session, Commissioners noted that this matter is not in the Commission’s jurisdiction.  Staff recommended doing nothing, or providing a one-sentence statement in support.  Staff also pointed out that ILEC status has lots of questions/issues re: USF, pooling, etc.  Noting the FCC petition did not draw comments from Qwest, Commissioners voted 5-0 for a one-sentence support letter.

D2002.6.71, 72, 73.  Mid-Rivers ETC Applications for Glendive, Miles City and Sidney.  The Commission received M-R applications in week of 6/25.

Interconnection Agreements:

· D2002.1.3.  Mid-Rivers/Western Wireless (WW) Interconnection.  Notice issued on June 6; intervenor comments due on July 2.

· D2002.6.67.  Qwest/Sprint Spectrum.  Notice Issued on 6/21; intervenor comments due on July 19.

· D2002.6.68.  Qwest/Level 3.  Notice Issued on 6/21; intervenor comments due on July 19.

· D2002.6.74.  Qwest/NOW Communications.  Notice Issued on 6/21; intervenor comments due on July 19.

· D2002.6.75.  Qwest/Wireless of Montana.  Notice Issued on 6/21; intervenor comments due on July 19.

Other Matters:

ARM 36.2.1005.  Proposed Amendment to Minimum Easement Charges.  MTA filed comments with the State Land Board on 6/28 recommending a uniform, cost effective, statewide policy for approving easements on state land.   MTA further recommends mirroring state policy used in granting historic easements, which allows only a minimum encumbered area for buried cable, and streamlines several other regulatory hurdles that effectively hinder deployment of telecommunications infrastructure in Montana.  See MTA for a copy of its comments and recommendations.
Long Distance Service RFP.  The State of Montana (Dept. of Administration) is requesting proposals for long distance services.  See www.discoveringmontana.com/doa/ppd/ifbsrfps/cat11.htm.

Statewide 511.  MTA attended a briefing on 6/7 by the Montana Dept. of Transportation (MDT) regarding MDT’s intention to implement a statewide “511” toll free transportation/weather/road conditions number for Montana travelers.  August 1 is the target deadline for implementation.  MDT sent a letter to all registered telecom providers on July 11 summarizing its plans.  Please call/reply to MTA if you’d like a copy of the 6/11 MDT letter.

(E-)911.  MTA is a member of the state’s 911 Council, which met on June 26.  The Council reviewed the State’s 911 draft strategic plan--still a work in progress.  The next meeting of the Council will be 9/25.  Intrado (formerly SCC) will present an overview of “reverse E-911,” which uses E-911 data to “call out” to the public from PSAPs (public service answering points).  Current E-911 architecture is designed for use by the public to call into PSAPs.  

Qwest Intention to File for 271 Approval with the FCC.  In a 6/18 letter to the Commission, Qwest notified the Commission of its intent to file for 271 approval with the FCC on July 10, 2002.  See MTA for a copy of the letter.

Baucus letters.  Sen. Max Baucus has sent two letters to the FCC.  The first (dated 5/28) urges caution in reviewing the proposed Echo Star/Hughes satellite merger.  The second (dated 6/24) expresses concern about portability of ICLS under the Commission’s “MAG” Order.  See MTA for a copy of either letter.

Western Wireless ETC Applications.  The Nebraska Supreme Court upheld the Nebraska Commission’s approval of Western Wireless’ (WW) application for ETC status in that state.  

In the Courts.  The U.S. Supreme Court upheld the FCC’s forward looking cost model.  But, just to add confusion to the already-tumultuous telecom policy environment, the D.C. Circuit of appeals handed Bell companies an apparent victory in their effort to overturn FCC rules on UNE recombination and line sharing.  (This decision may be stayed and/or appealed by a variety of parties, including NARUC.)  The D.C. Circuit also ruled that CLEC customers can sue ILECs for poor service under antitrust laws.

Who’s News:

Becky Berger will become the state’s new 911 Director, effective July 15.  She’ll report to Jenny Hansen, state coordinator of emergency services.

Kendal Ferguson is the new staff economist at the Commission.  Also at the Commission, David Hoffman has left to take a position at PPL.

Tom Schneider (D) and John Cobb (R) won their primary elections on June 4 for Bob Anderson’s seat on the Commission.  Greg Jergeson (D) will face Chairman Gary Feland in the November election.

MTA Matters:

Annual Meeting. Don’t forget to register for MTA’s Annual Meeting: July 10-12!  Our annual scholarship fundraiser is scheduled for July 10, and General Sessions are planned for Thursday, July 11 and Friday morning, July 12.  Skip Haynes, CEO of the Rainier Group in Washington, and Chairman of USTA will address the meeting on Friday.  The agenda will focus on federal regulatory issues including universal service mechanics and funding; competition, including UNE pricing and ETCs (Western Wireless is on the agenda); access reform and other issues central to telco survival.  Federal legislative issues will be covered, too.  On the state side, Brian Wolf, Montana’s Chief Information Officer, will speak. Finally, outstanding entertainment, with a Montana theme is planned, with the President’s Reception being held in the Rotunda of the Capitol, which will be celebrating its centennial during the same week as MTA’s meeting.  See MTA’s Web Site at www.telecomassn.org for the agenda and registration information.

Tidbits:

Tooth phone?  British engineers are reported to have invented a phone that can be implanted in a tooth.  The phone consists of a tiny vibrator and radio receiver that can be implanted during routine dental surgery.  

Cell Loyalty?  The Yankee Group finds that 27 percent of cellular users have switched carriers at least once.  26% say lower priced plans are their top priority; 20% cite improved coverage areas; and only 6% cite enhanced services, like Internet access as the reason to switch carriers.
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