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Dates & Deadlines

November 6.  “Call for issues” from CLECs and Qwest regarding performance standards (PIDs) of the Qwest performance assurance plan (PAP).  

November 12 (CHANGED).  Tax Reform Study Committee.  Helena.

November 12.  Hearing on D2002.12.153, Qwest Long Distance Tariff.  Helena.

November 13.  HB 641 Rulemaking Hearing at the PSC.  Helena.

November 13.  Initial organizational meeting of Montana Cooperative Development Center (MCDC).  Helena.

November 16-19.  NARUC Annual Convention.  Atlanta.

November 17.  Comments on L-03.9.3-RUL, house moves (HB 337) due to Commission.
November 18.  Hearing at the PSC re: new rules (L-03.9.3-RUL) pertaining to moving utility facilities to accommodate relocation of structures (HB 337).  Helena.

November 20. Energy and Telecommunications Interim Committee.  Helena.

November 20.  Requests to intervene in D2003.10.153, Qwest (QCC) long distance tariff due at Commission.  

November 21.  Property Tax Reappraisal Committee.  Helena

November 21.  Legislative Council.  Helena

November 24.  Federal wireless local number portability (LNP) implementation deadline.

November 24.  Reply comments due at FCC re: Vonage Petition.

November 25.  Comments to PSC due on proposed Alternative Dispute Resolution (ADR) rules.  

December 2.  Meeting/discussion at PSC on Alternative Dispute Resolution.  Helena.

December 2.  Prefiled testimony due on D2003.8.105, Mid-Rivers Cellular ETC application.

December 3-4.  MTA 23rd Annual Showcase.  Billings.  [Visit MTA’s web site to register or for more information at www.telecomassn.org]

December 4.  Montana Taxpayers Association Annual Meeting.  Helena.

December 8-9.  MITS Annual Telecommunications Technology Symposium.  Helena.

December 11-12. Revenue and Transportation Interim Committee.  Helena.

January 1, ’04.  Federal Do Not Call regulations require telecommunications carriers to notify consumers, through bill inserts, of the availability of the federal Do Not Call list.  Carriers also must make reasonable efforts to notify telemarketing companies of the Do Not Call requirements.

January 14, ’04.  E-911 Advisory Council.  Helena.

January 22, ‘04. Energy and Telecommunications Interim Committee.  Helena.

January 23, ‘04.  Economic Affairs Interim Committee.  Helena.

February 13, ’04. Revenue and Transportation Interim Committee.  Helena.

March 10, ‘04. Economic Affairs Interim Committee.  Helena.

March 25, ‘04. Energy and Telecommunications Interim Committee.  Helena.

April 25-28, ’04.  WTA Spring Convention.  Las Vegas.

April 30, ’04. Revenue and Transportation Interim Committee.  Helena.

May 5, ‘04. Economic Affairs Interim Committee.  Helena.

June 3-4, ‘04. Energy and Telecommunications Interim Committee.  Helena.

June 25, ‘04. Economic Affairs Interim Committee.  Helena.

July 9, ’04. Revenue and Transportation Interim Committee.  Helena.

July 28-30, ’04.  MTA 2004 Annual Meeting.  Lewistown.

August 20, ‘04. Economic Affairs Interim Committee.  Helena.

September 9-10, ‘04. Energy and Telecommunications Interim Committee.  Helena.

September 9-10, ’04. Revenue and Transportation Interim Committee.  Helena.

September 12-15, ’04.  WTA Fall Convention & Showcase.  Dallas.

December 1-2, ’04.  MTA 24th Annual Showcase.  Billings.

Legislative Ledger

Special Session?  The Secretary of State has received a new request, from 20 legislators, to poll all legislators on whether to hold a special session which would convene on December 15.  The Special Session was requested by the Public Service Commission, which wants $1.15 million to participate in the NorthWestern Energy bankruptcy/reorganization proceedings.  (See Regulatory Review, below.)  A minimum of 10 legislators is needed to initiate a poll of the rest of the Legislature.  There have been 29 Special Sessions since Montana became a state in 1889.  The Legislature called only one of those; the rest were called by the Governor.  (The Governor on November 5 announced that funding would be found, without the need for a Special Session.)
Economic Affairs Interim Committee.  The Committee met on October 23 and 24.  One of the main focuses of the Committee is SJR 17, a study of workers compensation and occupational disease statutes and rules.  The committee plans to review these rules and statutes, with the goal of clarifying and simplifying them.  The Committee also oversees economic development activities, which were the focus of the Committee’s meeting on October 24.  Dave Gibson, director of the Governor’s Office of Economic Development outlined various venture capital, business cluster, business recruitment, and workforce training strategies.  He noted three venture capital bills all failed in the last Legislature.  He noted that six business clusters represent about 25% of Montana’s businesses and total employment: wood-based products; agri-food; “experience enterprise (fishing/hunting, etc.) and tourism; creative enterprise; life sciences; and information technology.  The Committee also heard from John Mercer, former Speaker of the House and a current member of the Board of Regents of Higher Education.  Mercer distributed “An Agenda for Progress” and other materials aimed at promoting economic development through a stronger relationship between education and government initiatives.  

Materials used by Mercer, Gibson and others are on the Committee’s web site at: http://www.leg.state.mt.us/css/committees/interim/2003_2004/econ_affairs/default.asp
Tax Reform Committee.  The Committee met on October 14 and took comments from nearly 20 people, the majority of whom supported a broad-based statewide sales tax that would balance Montana’s revenue sources between sales, property and income taxes in a manner more comparable to other states.
Energy and Telecommunications Interim Committee.  While the Committee does not meet again until November 20, it submitted a request in October to the Public Service Commission to report back to the Committee with specific recommendations regarding the Commission’s desire for statutory authority to regulate the sale or transfer of utility assets.  (See Regulatory Review, below, for the Commission’s discussion of the Committee’s request.)  The Commission prepared three memoranda for the Committee, two of which were approved for transmittal to the Committee.  The third referred to another matter (authority to order utilities to file periodic rate cases) which the Commission deferred to a later date.  The other two, “PSC authority over utility transactions” and “Ring Fencing—statutory authority” were approved for transmittal.  In the “transaction” memo, the Commission recommends “PSC approval of public utility property sale, transfer, merger, disposition, etc.”  It also suggests exceptions for transactions “in the ordinary course of business that the commission determines is not necessary or useful…” and “transactions “valued at less than $200,000 or 10% of the value of the utility’s jurisdictional property, whichever is less.”  In the “Ring Fencing” memo, the Commission will “consider” such strategies as separate subsidiary requirements, cost allocation procedures that prevent regulated utility operations from assuming too much debt on behalf of a parent, or paying too much dividend to the parent.  In short, the Commission seeks statutory authority to “establish and maintain standards for the corporate and financial separation of a regulated public utility company from businesses that are not regulated public utilities in order to ensure that the actions of corporate affiliates have no material negative impact on the financial integrity of the regulated public utility of its customers.”  (See MTA for a copy of the Commission’s memos.)
Regulatory Review

PSC Work Session: 10/28/03

D2003.1.8.  Blackfoot Telephone Cooperative (BTC) EAS.  Staff attorney Martin Jacobson noted that BTC has completed Phase I.  Phase II cost analysis is due in mid-November.  He requested Commission action on a petition from the Western Montana Local Calling Coalition (Coalition) that would expand the EAS area that would include the entire Flathead Valley and beyond.  The Coalition requested joinder based on overlapping community of interest.    

Staff advised that reason for joinder didn’t exist.  Staff recommended that the Coalition could file a separate application.  The Commission should focus on BTC’s application, staff advised.  “Me too” petitions usually are problematic.  BTC has come a long way on its petition; new intervenors arrived late.  Regarding the Coalition’s concern about future Commission jurisdiction over a cooperative’s EAS area, staff advised that the Commission could condition any orders regarding future EAS on retention of jurisdiction.  Staff recommended that the Commission deny joinder and later schedule meeting with all concerned parties, including other affected parties such as CenturyTel, InterBel, and Frontier.

Chairman Bob Rowe expressed concern about postponing BTC’s progress.  The Commission could initiate a separate docket for the Coalition’s application.  Cmr. Brainard  commented that a Western Montana EAS is  “probably long overdue.”  Cmr. Schneider concurred.  
Staff reminded Commissioners that the Coalition had not involved any affected carriers, such as CenturyTel or BTC in its motion for joinder.  Staff reiterated a preference for dealing with two applications separately.  Cmr. Schneider expressed concern about conferring any potential advantage on a “first in time” application by BTC.  But staff economist Kim Hanson noted that the call usage data provided by the Coalition was insufficient, indicating that much more work was needed before considering the Coalition’s application.  
Rowe moved to 1) deny joinder, 2) to establish a separate proceeding on the Coalition proposal, allowing the Coalition to re-file its proposal if it so chooses, 3) convene interested parties including LECs, and 4) make clear that the Commission retains jurisdiction over BTC EAS service areas.  Motion was approved, 5-0.

FCC Docket No. 96-45.  The Federal State Joint Board on Universal Service issued a notice on October 16 effectively confirming its earlier position on non-rural universal service.  Maine, Vermont and Montana had argued against the initial FCC Order, stating that it did not comply with the “reasonable comparability” doctrine.  VT and ME have asked the Commission to join again in a motion for reconsideration.  Martin Jacobson noted the Order hadn’t been issued yet, but “We should keep this on our radar screen.”    Chairman Rowe noted that “flat states with soft soil” still would receive USF, while others would not.  He further stated that Qwest has had legislation introduced in Congress pitting BellSouth and Qwest against one another.  This matter also is of concern if/when USF for large and small companies converges, or in situations where a small company acquires a large company’s assets.  Cmr. Schneider concurred that staff should proceed with exploring continued intervention.

[After the work session, BR noted that FCC order was released.  See FCC Daily Digest (10/28/03), Public Notices, or go to http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-03-3413A1.doc
D2002.12.153.  QCC tariff.  Staff economist Mike Lee noted that Qwest filed on behalf of QCC on 10/21 its initial service tariff and price list.  Staff recommended noticing this tariff for intervention, and issuing a procedural schedule to allow discovery.  

Chairman Rowe expressed concern that it may take a year for settlement of the QLD tariff, while along comes QCC with a separate tariff filing, with a proposed November 3 effective date.  Lee noted that Qwest “incorrectly” filed this tariff under the QLD docket number, but it should be treated as a separate docket.  This (QCC) filing is directed at independent carriers’ customers, he noted.  The business part of the QCC filing is “less transparent;” and there are promotional aspects, too, that staff is exploring.  

Cmr. Jergeson mentioned he had received a mailing from Qwest addressed to him under a name he used to use for his voter registration.  The mailing, quoted Chairman Rowe and encouraged public support for Qwest’s tariff, which has not even been addressed by the Commission.  

Rowe recommended issuing a notice ASAP, and approving an interim QCC tariff within the next two weeks.  But Cmr. Schneider said that Qwest had not even submitted testimony; there was no discussion of how this tariff interacts with the QLD tariff.  To simply file this package without explanation or support invites the Commission not to act, he said.  He indicated he did not expect resolution in two weeks.  

Rowe reiterated his concern that the Commission was following a fundamentally different approach than practically any other Commission in the country.  

CenturyTel Information Session: 10/28/03.

In the afternoon of 10/28/03 Jeremy Ferkin, Cal Simshaw, and Don Dennis of CTL provided an information briefing for Commissioners.

Ferkin provided an overview of CTL's operations and market.  Demographics: Flathead market exhibits higher average income level and lower average age than other parts of Montana.  Still, the service area is rural, although not as sparsely populated as other areas of the state.  CTL has deployed 780 miles of fiber; 3,278 of copper.  94+% (closer to 97%) of CTL households have access to DSL; this "gap” is planned to be closed by next year with near 100% DSL access.  180+ employees.  $20M annual cap ex, salaries, benefits, etc.  DSL success stories: M&S Meats is dong 70% of its business online now with DSL; Microsoft engineers in the area now telecommuting.  E-911 capability throughout the valley, using CTL router and database system.  Average salary is $54K.  Other major bandwidth consumers in area building national business plans because of bandwidth availability.  Outlined $5+M capital ex plans in ’03-’04.  Will launch PR campaign in next month or so in conjunction with Valley Bank on virus, computer fraud, identity theft.  CTL wants to be a solution partner, not just a service provider.

Cal Simshaw, regulatory attorney, said his biggest concern is new services provided by new carriers.  Interexchange-type services are using LEC facilities, but not necessarily paying for use in a manner anticipated by regulation.  For example, virtual NXX (VNXX), makes a call from Kalispell to Denver look like a local call because the “carrier” uses a local number, even though the call is long distance.  

Another concern is local number portability (LNP); carriers may be required to port local numbers to non-local locations (location portability).  He stated that wireline to wireless portability is not ready for prime time until a replacement for access charges can be developed.  
Simshaw also expressed concern over voice about IP (VOIP).  In most instances the service depends on local network facilities to complete interexchange calls, but doesn’t pay access for the use of such local network facilities.  As more traffic avoids access, the sustainability of “legacy” networks is threatened.  He noted that the portion of revenues which ratepayers do not pay accounts for over half of LEC’s revenues.  Thus, access avoidance results in substantial revenue loss, and equally substantial risk to rate payers.  Yet, access rates are currently the subject of significant arbitrage activity.  If access charges are equalized to avoid arbitrage, then alternative recovery methodologies are necessary.  Local rates and some form of explicit USF remain as only viable options.  The solution is likely not going to be to police all traffic and track its source.  But eventually, access replacement is likely the solution.

PSC Work Session: 10/21/03

D2003.10.144.  Mooseweb Petition for Arbitration.  Commission counsel Robin McHugh indicated that there’s an 11/3 deadline for Frontier’s response to Mooseweb’s Petition for Arbitration.  Commission rules allow options for appointing an arbitrator.  Usually the Commission appoints itself.  Commissioner Tom Schneider moved to designate a Commission quorum as arbitrator; and to appoint staff atty. (Monica Tranel) as hearings examiner.  Commissioners Bob Rowe, Tom Schneider, and Jay Stovall volunteered to participate as quorum.  5-0.

Energy and Telecom Interim Committee (ETIC) Request for PSC Legislative Proposals.  Utility Division Administrator, Kate Whitney, reviewed a memo to the ETIC recommending broad statutory authority to implement “ring fencing,” which allows separation of regulated utility operations from unregulated activities.  Chairman Rowe thought authority should apply on a company-by-company basis, and be based on specific record.  Kate noted that the memo was intended to support a company-by-company approach, not a rules/standards based approach.  

Commissioner Tom Schneider discussed a separate proposal for consideration.  He noted that “utilities” have challenged the Commission’s authority to require rate cases.  At least two utilities, probably more, have had more than decade between rate cases.  “We don’t have any idea of where utilities’ costs lie, outside of annual report filings.”  In the latest example, the Commission asked Qwest to verify whether it is in an excess earnings situation.  Qwest objected arguing the Commission lacks authority to order minimum rate case filing; and that the burden of proof shifts to the Commission or MCC to file complaint.  “This kind of imbalance isn’t acceptable,” Schneider stated.  During inflationary years, utilities regularly filed for rate increases, and complained about regulatory lag.  Now with modest inflation, it’s apparent that utilities likely have been in an excess earning situation, given productivity and growth of markets.  He advised that after certain period of time (e.g., every 4 years), the Commission should have authority to require financial information updates consistent with minimum rate case requirements.  After reviewing the nature of ETIC’s request, Schneider said he didn’t mind if consideration of this proposal/concept were deferred.   

NorthWestern Energy Bankruptcy/Special Legislative Session.  Schneider returned to earlier discussion on NWE bankruptcy: “we have an emergency here” (re lack of resources for participating in NWE bankruptcy/reorganization).  “We’re limping along without resources, being ‘nickled and dimed’ to death.”  Creditors don’t have protection of Montana’s consumers on their front burner, and the Commission doesn’t have resources to participate in the bankruptcy/reorganization proceedings.  Commissioner Jergeson noted he supported Commissioner Brainard’s motion (10/14) to ask the Governor for a special appropriation.  Federal law provides participation in bankruptcy proceedings.  NWE spends $1M per week in the bankruptcy proceedings.  Brainard noted that if the Commission doesn’t participate, the outcome could be adverse to the state, “and we’d have no recourse.”  Brainard moved to request the Legislature for spending authority in Special Session.  Motion passed: 3-2 (Rowe, Stovall against)

 SEQ CHAPTER \h \r 1PSC Work Session: 10/14/03
D2003.1.14.  Western Wireless (WW) Application for Designation as an ETC.  Staff attorney Martin Jacobson reported that WW filed for ETC designation in Montana’s nonrural areas.  The intervenors are Q, MCC, MTA, MITS and Ronan; were all granted “automatic” intervention by staff action.  However, Jacobson said that automatic intervention is always subject to a “standing challenge.”  WW moved to dismiss MTA, MITS, and Ronan. 

PSC rules state that any person interested in and directly affected by the subject matter may intervene, while other PSC rules refer to intervenors being required to disclose a “substantial interest” in the subject matter.  Participation must be in the public interest and must not unduly broaden the issues.  Jacobson said the PSC cannot go “legally wrong” no matter which way it votes.  He said PSC technical staff would prefer to see MTA, MITS, and Ronan remain in the case, since these players can bring a certain amount of expertise and participate from a public interest standpoint.  
However, Jacobson surmised that if the intervenors were allowed to stay in this case, WW would amend its application to file for statewide ETC designation.  He reported that the WW’s applying for statewide designation made no difference to the intervenors.  
Mike Lee (staff economist) said §214(e) contains public interest criteria and applies to rural and nonrural designations alike.  Jacobson reported that MTA and MITS may be primarily interested in the PSC making an eventual determination that is sound for ETC’s in Montana and sound for the limited federal funds for ETC.  Commissioner Matt Brainard recognized that matters pertaining to availability of limited federal universal service funds gives intervenors an interest.  Lee noted that this matter may not be germane, however, the Commission could expand on criteria it believes is relevant to the public interest.
Rowe said he would not support a motion to dismiss the intervenors.   Commissioner Brainard made a motion to deny WW’s motion to dismiss intervenors MITS, MTA, and Ronan.  The motion was adopted 5-0.

Discussion of Alternative Dispute Resolution Policy: Consultant Gerald Mueller presented a draft “Proposed Policy Statement on Alternative Dispute Resolution for the Montana Public Service Commission,” dated September 25, 2003 (a copy of which is available from MTA).  Commissioner Rowe said for background purposes, the Commission has done some “great work” in the areas of alternative dispute resolution (ADR) in rulemakings, legislation, the CLEC forum, transiting traffic rules, work on default supply guidelines, and work on HB 509.  He would like to “build” on that work and “do better” particularly on the “litigation side.”  Rowe said many commissions around the country have adopted policies similar to those presented in Mueller’s draft.  He also believes effective public participation plays an important role in matters before the PSC. 
If there were a decision to go forward with proposed policymaking on ADR, Rowe suggested the next step could be a roundtable of stakeholders to discuss the pros and cons and make any agreed upon revisions.  A roundtable could also result in a “no go decision.”  If the policy goes forward from there, then what the PSC does with the final product must be determined, i.e. put it in PSC policy guidelines or incorporate into the administrative rules.  His intent is to take it one step at a time and at each step, do a “check” to decide what comes next.
Commissioner Jergeson said ADR may not be applicable in all cases, but may be good for some.  For example, he said it was a great success in the negotiation of water rights compacts between the state of Montana and many tribes.  
Commissioner Brainard expressed concern with the amount of time that could be devoted to ADR, only face a duplication of effort if a party resorted to litigation.  
Commissioner Schneider said he leans toward Brainard’s view.  The PSC has tried lots of “warm and fuzzy processes.”  The Commission needs “to get down to the business of making the decisions it is responsible for.”  
Mueller reviewed an ADR policy statement drafted at Rowe’s request.  He outlined the policy statement’s four “principles.”  First, an ADR proceeding must be voluntary; all parties themselves have to want to actively participate.  
Second, the process must be “safe.”  What goes on in the room can’t be used against a participant later on, e.g. in a contested case proceeding.  The benefit to participants is that they can gain knowledge, although they can’t put into evidence any material produced during the ADR process.
The third principle is that if the process is going to be successful, results of the ADR process cannot appear as a “block box.”  The PSC has to be involved and understand the basis of a stipulation to ensure it meets the public interest and legal requirements the Commission is obligated to fulfill.  In this regard, Cmr. Brainard expressed concern if an agreement were reached between companies without any Commission participation.  Mueller responded that Commission staff would have the ability to be present at meetings.  
Finally, the process should involve public participation.  He suggested a utility notify the Commission before initiating an ADR process.  Rowe said principle four is one area he is most interested in.  
Rowe suggested scheduling a roundtable where interested parties could work through the draft policy statement.  The result of the roundtable could be a policy that would be ready either for promulgation in the ARMs or the Commission’s policy manual.  
Brainard made a motion to issue a notice for a roundtable discussion, which passed 5-0.  Brainard said if ADR has any potential for success, it is in the realm of telecom.  Rowe said there are a lot of quasi-law processes where it should have success.
The Commission opened a docket (D2003.10.150) and issued a Notice of Inquiry6 and Meeting on October 22.  The Commission will conduct a meet on December 2 for interested parties to “discuss ADR in general and ADR’s applicability to typical matters before the PSC.”  The “Proposed Policy Statement” is attached.
Energy & Telecom Interim Committee (ETIC) request for PSC Legislative Proposal(s) Regarding Utility Transaction Authority, etc.  PSC Utility Division Administrator Kate Whitney reported that the ETIC “formally” asked the PSC to provide it with a detailed written proposal of the express statutory authority the PSC may request for the next legislative session.  Whitney said the PSC has transaction authority in numerous statutes and staff suggested the Commission “pick one.”  She suggested South Dakota’s law, as it applies MDU, NWE, and Qwest and is “short and to the point.”  Staff did not agree with an exemption for sales where there is less than $200,000 at stake, but suggested incorporating something similar to SB 234 for “ordinary course of business.”  
Brainard would add a provision covering the sale of a public utility to a co-op.  Whitney suggested deleting the phrase “to another public utility,” and adding an “entity cannot sell or dispose of the asset without PSC participation.”  
Rowe recommended proceeding, but with authority to “ring fence.”  The Governor’s task force will discuss “ring fencing” at a round table at its next meeting [Friday, 10/24/03].  (See More Montana Matters, below.)  He said he is not concerned with a sale of nonutility property, however, he is concerned with who purchases it.  Rowe added that review of small transactions should be precluded.  He suggested reviews should include, but not be limited to, the lesser of a specific dollar amount or 10% of a company’s property.  
Jergeson suggested a provision protecting a small utility from a “hostile takeover.”  Commission counsel, Robin McHugh said there is disagreement by the utility division staff about the extent of concern that should occur when there is a change in stockholder assets, rather than a sale.  
Rowe suggested the Commission also offer a ring fencing memo based on the concept that “thou shalt play with thine own money.”  Whitney said she was not comfortable with ring fencing, since it would require further research.  
Schneider said he was also interested in the “authority the Commission apparently lacks,” to order a utility to provide an updated revenue requirement filing if a utility has not had a general rate case in a number of years.  Qwest has argued that once a tariff is established, the burden of proof shifts despite indications that the utility is in an “over earning position.”  [See D2003.2.22.  Commission Investigation of Qwest Rates/RoR.]  

McHugh said he has long felt that what Schneider is talking about is the “dirty little secret” of utility regulation in Montana and suggested other states may also have the same situation.  McHugh said some states have a requirement that specifically shifts the burden to the utility.  He said a utility should be earning an “authorized rate of return,” not a rate or return which goes on forever.  
Qwest Informational Meeting, 10/14/03.
Rick Hays, Qwest Montana President, introduced Steve Davis, Senior Vice President for Qwest Corporation.  Davis informed commissioners that Qwest has sold its yellow pages company, which had a great impact on its creditworthiness.  Qwest had entered long distance market in 13 states, with the state of Arizona pending before the FCC, which should be approved by mid-December.  Qwest has done a lot to complete the “reaudit” of its financials and FCC filing, which will be finished very soon and filed with the FCC.  Davis said Qwest has improved customer service “incredibly.”  The company has invested a lot of money in its network in Montana and the other 13 states where it does business.  Finally, but most important, Davis said Q has improved employee morale dramatically.  Sales of Qwest logo shirts are up 300%, so people are proud to be working for the company.  
While Q has its head above water, Davis said the “waves are still coming in.”   There are as many cell phones as wired phones.  Direct competition between wired phone and cell phone is alive and well, with six wireless telephone companies offering service.  When packaging an offer, Qwest looks at cell phone offerings.  Davis said there are 1.5 million CLEC lines in 14 states where Qwest provides UNE-P, UNE-L or resold lines.  Cable modem service outnumbers Qwest DSL 4 to 1, with approximately a 25% share in the small business and home market.  Davis said Qwest has about 60% of the market now, so it is a smaller market holder.  Q still has a video service in Phoenix and south Denver, which is difficult to make profitable.  He said spending was cut from 2002 to 2003.  
Davis said Q is looking at implementing changes to a number of ways it operates.  Q will make a filing to simplify its tariff, leaving in things that customers buy and taking out those that they don’t buy.  Davis said 50% of former Q customers going to MCI, did not know that Q offered comparable service to what MCI offers, which means Q needs to communicate its offers to its customers.  Davis said it is important to take care of customers the first time they call.  A customer sometimes repeats a question to four different representatives, so Q is looking at having the first rep stay on the line until the problem is resolved.  If there is a transfer, the rep does not leave until he/she is certain the customer’s problem is being addressed.  

Davis said they need to improve the Q website.  It is not adequate to handle billing questions, etc.  Another goal is to simplify its bill, which now is very long and contains many charges.  Q will make it easier to read and understand, with larger print, and any “Commission required” language.  Q is working on its ability to meet service commitments.  Right now Q tells a customer it will be there on Thursday; it needs to be able to tell that customer Thursday morning or afternoon.  If Q is late getting to a service call, it needs to be “made right.”  Q is working on a GPS system to obtain more accurate information for customer service.  Q needs to notify customers when there is a better Q service on the market.  Davis said many of Q’s changes don’t involve regulatory questions, but are things Q needs to do to make it easier for customers to do business with Q and be successful in the market.  Many changes will be made in the next 30-90 days.  There is nothing in the company that is taking precedent over these goals, except those mandated by law.  
Regarding cable modem competition, Davis stated that Q spent over $100 million to update DSL to offer it in new places.  
Schneider asked whether Q will offer long distance only to customers who have local service.  Davis responded affirmatively.  As for 271 performance assurance compliance, there have been “small glitches” every month; Qwest’s self-reported penalties amount to less than $1 million this year.  Those penalties are below what everybody expected them to be, according to Davis.  Further, Davis said there has been no “cry by CLECs” across all 14 states about any untenable problem.  As best as Davis can tell, the CLECs are happy with the process.  

Davis said VOIP (voice over IP) is offering a business service in the region.  He said it allows businesses to get rid of PBXs.  While it is another opportunity, Davis said it is also a “competitive risk.”  
PSC economist Mike Lee asked what will happen to Q Long Distance (QLD) if Q intends to have Q Communications Corp. (QCC) provide long distance?  Davis responded that Q will probably leave its existing customers on QLD and transition them to QCC.  
Davis also acknowledged that Q owes an annual report to the Montana Commission for 2002.  Q will begin work on that quickly, once it has completed its restatement.  While it won’t take 9 months, Davis suggested maybe 3-4 months.  PSC staff member Scott Fabel asked if once Q files its 2002 annual report with the PSC, would it then restate its 2001 annual report?  Hays responded Q will look at 2001, once it restates the corporate books, to look at state implications.  
Schneider said Q’s customer calling service procedure has been a “bone in his throat” for a long time.  He was especially concerned about the way Q’s system affects seniors.  He suggested a more “targeted” customer service center.  Davis said Q is revamping its system and that he would take back Schneider’s recommendation for a specialized phone number for seniors. 

Other Regulatory Matters

D2003.8.105.  Mid-Rivers Cellular (MRC) ETC Application for Rural Areas in Montana.  Intervenor prefiled testimony is due by December 2.  MTA submitted data requests on October 3, and plans to file testimony by the 12/2 deadline.  
L-03.8.2-RUL.  HB 641 (Intercarrier Compensation) Rules.  The Commission has scheduled a hearing on November 13 for a formal rulemaking proceeding to consider rules implementing HB 641, legislation initiated by MTA to ensure that terminating carriers are able to identify, measure and appropriately charge for traffic that terminates on their networks.  
L-03.9.3-RUL.  HB 337 (House Moves) Rules.  The Commission has scheduled a hearing on November 18 to consider rules implementing HB 337, passed by the Legislature earlier this year.  The proposed rules repeal “permitted charges,” “necessary and reasonable,” “average costs,” service estimates, and biennial reviews—provisions which were deleted in the new law.  Under the proposed rules, all utilities need to file by 4/1 of each year cost schedules accompanied by narrative and work papers.  Costs should be calculated on a per unit of time basis unless unsuitable (e.g., parts, materials).  The Commission will grant interim approval in 30 days unless the schedules are rejected.  The proposed rules further state that a person moving a structure is not responsible for delays caused by utility crews, government or force majeure.
N2003.6.80.  Jurisdictional Reporting for Switched Access Traffic (SS7 Tariff).  As reported in last month’s edition of The Connection, the Commission approved in July an interim tariff by Qwest which establishes a “percent other minutes” (POM) factor for exempting certain local traffic from access charges.  Qwest submitted amendments to the tariff September 23, to conform to agreements reached between Qwest and other parties including MTA.  The Commission listed the amended tariff under Notice Items on its 10/28/03 calendar.
D2003.10.154.  Tracking Qwest Quality of Service.  The Commission on its own motion initiated this docket, which appears on the Commission’s 11/03/03 calendar under new filings received in the past week.  
D2003.10.156.  3 Rivers Wireless Application for ETC Designation.  The Commission received on October 29 an application from 3 Rivers Wireless for designation as an eligible telecommunications carrier (ETC).  The application appears on the Commission’s 11/03/03 calendar under new filings received in the past week.  
MAR Notice No. 2-2-325.  Montana Information Technology Act (MITA).  As reported in last month’s Connection, MTA testified on September 26 on proposed rules implementing MITA, which creates the office of Chief Information Officer and vests in the Department of Administration a variety of IT management responsibilities.  MTA recommended that the rules focus on management of state agency IT matters, and not expand the Department’s reach beyond its core responsibilities as envisioned in the law.  The Department subsequently amended its proposed rules to accommodate MTA’s recommendations.  Final rules were certified on October 20.
MAR Notice No. 2-2-339.  Do Not Call.  The Department of Administration conducted a rules hearing on October 18 regarding proposed rules implementing the Montana Do Not Call list.  While Montana law, enacted earlier this year, and federal statute differ in some respects, the rule defers to federal regulations: “The department shall use the national do-not-call list as the state do-not-call database.”  It’s “the least expensive option available to the Department and it complies fully with state and federally mandated integration.”

D.2002.12.153.  QLD Tariff.  The Commission has scheduled a hearing on November 12 to consider establishing just and reasonable rates for QLD, the long distance subsidiary Qwest established as a consequence of gaining Sec. 271 approval to enter the long distance market in its service territory.  The Montana Consumer Counsel (MCC) will present testimony and other evidence.  MCC (and Commission staff) has expressed concern in the past about carrier access rates Qwest (QCC) charges itself (QLD) as opposed to what it charges other interexchange carriers, and about “tying” availability of long distance service only to existing local service customers.
D2003.10.153.  QCC Initial Tariff and Price List.  The Commission has issued a Notice of Opportunity to Intervene in this docket.  (See Regulatory Review, above, for discussion of this matter.)  “With this tariff, Qwest will offer long distance service to the full market in Montana through its 272 subsidiaries.”  Requests to intervene are due on November 20.
D2000.6.80.  Statement of Generally Available Terms (SGAT).  In a Notice of Commission Action dated 10/22/03, the Commission announced that the Commission has approved amendments to Exhibit B of Qwest’s SGAT, pertaining to performance indicators (PIDs) OP-3 (installation commitments) and OP-5 (installation quality).
More Montana Matters

Governors Energy Consumer Protection Task Force.  The Task force met on October 10 and again on October 24.  At both meetings, the Task Force discussed the Public Service Commission’s authority to review transfers of utility property, a priority of Commission Chairman Bob Rowe, who sits on the Task Force.  At the October 24 meeting, the Task Force heard a presentation by Bryan Conway of the Oregon Public Utility Commission on ring fencing.  (See MTA for a copy of Conway’s slides.)  Conway contended that Oregon’s ring fencing law successfully isolated an electric utility subsidiary of Enron from the parent’s (Enron’s) financial disaster.  He also noted that the Oregon merger and acquisition law does not apply to telecommunications carriers.  The Task Force also heard from analysts from Fitch Ratings Global Power Group.  The analysts noted that utilities almost always benefit from higher ratings than their non-utility, non-regulated parents.  In an October 31 letter to the Governor, the Task Force recommended that the Public Service Commission “be granted explicit statutory authority to review transfers and sales of property used to provide regulated utility services.”  It noted that the Energy and Telecommunications Interim Committee is working on such a proposal, and that the Committee should take into consideration all types of regulated utilities.”  Among the issues that should be taken into account are:
1. the threshold for Commission review of a transaction should be set at a reasonable level to allow utilities to continue normal business absent Commission review;

2. the standard by which a transfer should be judged needs to be clear and acceptable to all parties

3. the Commission should consider effects on competition
4. the Commission should consider whether leases should be subject to review.

Montana Cooperative Development Center.  The Department of Agriculture issued a request for proposals (RFPs) from interested parties to provide “host” services to the relocated MCDC.  Three responses were filed; and all three were rejected for being non-responsive to the RFP.  The MCDC Advisory Council, on which MTA sits, met on 10/27 to discuss the next step in MCDC’s future.  The Council decided to file papers expeditiously to incorporate as a separate entity.  After incorporation, the MCDC will reissue an RFP.   The first organizational meeting of the incorporated MCDC is scheduled for November 13 in Helena.
Information Technology Board (ITB).  The ITB met on October 24.  The Board continued its review of strategic planning issues for the state’s IT “enterprise.”  In this regard, the Board reviewed results of a ballot that was distributed to members in which various items in the current strategic plan as well as new issues were evaluated.  
For ballot results, go to the ITB’s web site at http://www.discoveringmontana.com/itsd/policy/councils/itb/itb.asp
Federal File

Voice over IP (VOIP).  MTA filed comments on October 27 at the FCC on a petition by Vonage Holdings, Inc., a VOIP provider.  Vonage’s petition requests the FCC to preempt a Minnesota PUC Order that Vonage’s DigitalVoice service constitutes a telecommunications service under Minnesota law, and therefore Vonage should file a certificate with the PUC as a telecommunications provider.  (For a copy of MTA’s comments, see our web site at www.telecomassn.org.)  Over 60 parties filed comments, including the FBI, which argued that VOIP needs to be classified as a telecom service; otherwise it could skirt federal law enforcement statutes such as CALEA.  MTA argued that both federal statute and FCC and Joint Board rulings dictate that VOIP meets standards for classification as a telecom service.  These policy precedents state that a telecom service is defined according to its functional equivalence, not the facilities that such service uses.  Thus, a telephone call is a telecom service, whether it uses the Internet or tin cans and string.  Moreover, MTA argued that the public interest necessitates classification of VOIP as a telecom service.  It is dangerous public policy to create a regulatory environment in which one telecom service circumvents 911 emergency services and intercarrier compensation requirements, while the other “public” telecom service complies with federal and state laws and financial/social obligations.  (In an October 20 ex parte filing, Vonage stated it “is not seeking to avoid contributions to the Universal Service Fund or avoid the payment of appropriate access charges.”  MTA isn’t so sure this statement passes the red face test.  Vonage’s own petition to the FCC notes that it seeks classification as an information service because the Internet is “unfettered” by federal and state regulation.  Meanwhile, the “if-you-can’t-beat-‘em-join-‘em” crowd is growing quickly.  For example, Qwest’s CEO, Dick Notebaert announced that Qwest will begin offering VOIP in Minnesota, “to find a path toward deregulation.”)  Recognizing the importance of this debate, FCC Chairman Michael Powell has told reporters that the FCC is likely to launch a public rulemaking proceeding before the end of the year, skipping a notice of inquiry which often precedes rulemakings.
Wireless Local Number Portability (WLNP).  As reported in last month’s Connection, the FCC is moving full speed ahead with enforcing a November 24 deadline by which all  wireless carriers must port numbers to other wireless carriers even if a customer has not paid its bills to the porting carrier.  Significantly, the Commission has not (yet) addressed certain wireline-to-wireless porting issues, but has ruled that such portability  must take place, even if the receiving wireless carrier does not have any numbering resources in the rate center associated with the ported number.  This “intermodal” portability requirement violates existing federal rules regarding “location” portability (as opposed to number portability), according to many industry experts.  Moreover, location portability is fraught with public policy, consumer, and technical problems.  As a result, several state Commissions are receiving requests from local telecom carriers for relief from the intermodal, location portability requirements of the FCC’s WLNP Order under the Telecom Act’s modification and suspension provisions of §251(f)(2).
E-911 Wireless Panel.  3Rivers Wireless General Manager, Ernie Petersen, again was invited to Washington D.C. to present the rural perspective on wireless 911 issues as part of the FCC’s E911 coordination initiative.  Many rural carriers expressed concern about the costs of deployment and the challenges in meeting E-911 handset deployment deadlines (95% of all handsets must be location-enabled by the end of 1995).  Carriers such as 3 Rivers Wireless are deploying handset-based location technology.  It is not at all clear whether consumers will purchase new handsets at the rate necessary to meet the FCC’s deployment schedules.  Other carriers noted that network-based E-911 solutions face significant technical challenges.  Some PSAPs and state administrators pleaded for more money to implement statewide E-911 deployments, while others indicated that their states were able to support not only their own, but carriers’ costs associated with E-911 deployment.  (In Montana, carriers receive no funding for such costs.)  
Internet Tax Moratorium.  The U.S. Senate is scheduled to debate S.150 this week.  This legislation would impose a permanent ban on taxation of Internet access services.  A “managers’ amendment” may be offered which states that “nothing in this Act shall prevent the imposition or collection of any fees or charges used to preserve and advance Federal universal service or similar State programs authorized by section 254…”  Despite the managers’ amendment, several states and NARUC are concerned about the bill, which may still provide an opening for Internet services, like VOIP (as opposed to Internet access), to avoid paying fees or charges associated with telecommunications services.  MTA shares this concern, and has joined the ranks of the bill’s skeptics.  
Universal Service Contributions.  Sen. Conrad Burns (R-MT) is circulating draft legislation aimed at directing the FC to develop a more stable funding mechanism for universal service.  The draft bill strikes “interstate” from the contribution base (thereby expanding the contribution base to include intra- as well as interstate revenues) and directs the FCC to initiate a proceeding to determine a permanent support mechanism.  In developing a permanent mechanism, the Commission “may consider”: 1) all revenue collected by a provider of telecommunications service; 2) assigned, working telephone numbers; 3) connections to the PSTN (public switched telephone network); or 4) any combination.  The draft further establishes guiding “principles,” including “competitive neutrality among all providers and technologies;” “maximizing participation;” minimizing need to revise the assessment mechanism; and minimizing consumer confusion.
Studies and Stats
Montana Labor Situation.  Average hourly earnings of $13.06 were up $0.35 in September, 03 over the same month in ’02.  Average weekly earnings were up 3.4%, outpacing the 2.3% over the year increase in U.S. inflation, according to the Research and Analysis Bureau of the State of Montana.  For more labor labor/employment information, go to the Bureau’s site at: www.ourfactsyourfuture.org.
MTA Matters
MTA Annual Meeting Slides:  A number of speakers at MTA’s Annual Meeting in July have given MTA permission to put their slide presentations on MTA’s Web site at www.telecomassn.org.

MTA Annual Showcase: December 3-4 in Billings.  Over 90 vendors will present their products and services and provide technical seminars at 21st annual  regional trade show.  For more information, or to register, visit our web site at www.telecomassn.org or call Pam O’Reilly at 406.442.4316.  

Questions or Comments?

If you have any questions, want more information, or have any comments, please feel free to call or write MTA at 406.442.4316, or email gfeiss@telecomassn.org.

For past editions of The Connection, see MTA’s web site at www.telecomassn.org
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