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Dates & Deadlines

December 1.  FCC Forum on Voice over IP issues.  Washington.

December 2.  Meeting/discussion at PSC on Alternative Dispute Resolution.  Helena.

December 2.  (Tentative) Prefiled testimony due on D2003.8.105, Mid-Rivers Cellular ETC application.  (Likely to be postponed, due to additional motions having been filed.)
December 3-4.  MTA 23rd Annual Showcase.  Billings.  [Visit MTA’s web site to register or for more information at www.telecomassn.org]

December 4.  Montana Taxpayers Association Annual Meeting.  Helena.

December 8-9.  MITS Annual Telecommunications Technology Symposium.  Helena.

December 19.  Comments due at FCC on RM-10822, Western Wireless petition to eliminate rate of return regulation.

December 19.  Montana Cooperative Development Center meeting.  Great Falls.

December 11-12. Revenue and Transportation Interim Committee.  Helena.

December 30.  Wireline and wireless ETCs with competitive ETCs in their service areas must file quarterly ICLS line count data at USAC.

December 31.  Common line cost and revenue data due to USAC.

December 31.  Local switching support data due to USAC.

January 1, ’04.  Federal Do Not Call regulations require telecommunications carriers to notify consumers, through bill inserts, of the availability of the federal Do Not Call list.  Carriers also must make reasonable efforts to notify telemarketing companies of the Do Not Call requirements.

January 12.  Low Income support quarterly report data due to USAC regarding Lifeline an link-up participation.

January 12-13.  Tax Reform Committee.  Helena

January 12-13.  Tax Reappraisal Committee.  Helena.

January 14.  E-911 Advisory Council.  Helena.

January 15.  E911 Interim Report for certain Tier III carriers due at FCC.

January 22. Energy and Telecommunications Interim Committee.  Helena.

January 23.  Economic Affairs Interim Committee.  Helena.

January 30.  New deadline for compliance with CALEA packet-mode communications rules (applies to carriers that filed for extensions).  

February 8-11.  NTCA EXPO and Annual Meeting.  Miami.

February 11.  E-Government Council.  Helena.

February 11.  (Tentative)  Hearing on D.2003.8.105.  Mid-Rivers ETC Designation Application.  Helena.

February 13. Revenue and Transportation Interim Committee.  Helena.

March 10. Economic Affairs Interim Committee.  Helena.

March 22-24.  NTCA Legislative Conference.  Washington.

March 25. Energy and Telecommunications Interim Committee.  Helena.

April 1.  Deadline for filing updated cost sheets for structure moves.  PSC Rules require annual updating of information.

April 25-28.  WTA Spring Convention.  Las Vegas.

April 30. Revenue and Transportation Interim Committee.  Helena.

May 5. Economic Affairs Interim Committee.  Helena.

May 26.  E-Government Council.  Helena.

June 3-4. Energy and Telecommunications Interim Committee.  Helena.

June 25. Economic Affairs Interim Committee.  Helena.

July 9. Revenue and Transportation Interim Committee.  Helena.

July 28-30.  MTA 2004 Annual Meeting.  Lewistown.

August 18.  E-Government Council.  Helena.

August 20. Economic Affairs Interim Committee.  Helena.

September 9-10. Energy and Telecommunications Interim Committee.  Helena.

September 9-10. Revenue and Transportation Interim Committee.  Helena.

September 12-15.  WTA Fall Convention & Showcase.  Dallas.

November 17.  E-Government Council.  Helena.

December 1-2.  MTA 24th Annual Showcase.  Billings.

Legislative Ledger

Special Session?  Prospects are fading for a special session.  The Governor allocated nearly $50 million of federal funds to a variety of programs.  Over half of the allocation went to pay for the 2003 wildfires in Montana, and nearly half of the remainder is being reserved for 2004 wildfire contingencies.  The rest was directed to education and health programs, and over $1 million was given to the Department of Justice and the Public Service Commission to participate in the NorthWestern bankruptcy proceeding.
Energy and Telecommunications Interim Committee.  “ETIC” met on November 20th.  PSC Chairman, Bob Rowe, outlined the PSC’s recommendations for legislation that would specifically authorize the Commission to review and approve sales/transfers of utility assets.  Rowe recommended legislation that would: 1) apply only to utility property; 1) not apply to cooperatives; 3) exempt transactions in the “ordinary course of business;” 4) exempt small dollar transactions ($200,000 or 10% of the value of a utility); and 5) account for competitive market conditions where appropriate.  John Alke, representing Montana Dakota Utilities (MDU) commented that parties had nearly reached a consensus during the 2003 Legislative Session and circulated a proposed amendment to SB 234 that MDU proffered during the Session.  
Ring Fencing.  John Bushnell of the Northwest Power and Conservation Council (formerly Northwest Power and Planning Council) provided an update of a recent meeting of the Governor’s Energy Consumer Protection Task Force.  (PSC Chairman Rowe is a member of the Task Force as well.)  The Task Force’s recommendations largely track the Commission’s recommendations as outlined by Rowe before the ETIC.  Bushnell informed ETIC that the Task Force had not completed its ring fencing proposals, yet.  Additionally, he noted that the Task Force had not provided an opportunity for telecommunications interests to participate in the Task Force’s deliberations.  (Indeed, as noted in last month’s Connection, a presentation on ring fencing from a representative of the Oregon PUC specifically noted that Oregon’s asset transfer and ring fencing law does not apply to telecommunications.) 

Republican Energy (Ring Fencing) Plan.  ETIC Chairman, Alan Olson (R-Roundup) and other Republican leaders met in the Capitol to announce a Republican energy policy alternative which includes a “ring fencing” component to isolate utility operations from other non-utility operations in holding company structures.
Tax Reform.  
Property Tax Reappraisal Committee met on November 21.  The Department of Revenue provided a review of Montana’s Constitutional treatment of property taxation.  The state, not local governments, appraises, assesses, and equalizes valuation of property.  The Legislature has determined that the valuation methodology to be used is market value.  The Committee next meets jointly with the Tax Reform Committee on January 12.  
Property Tax Exemption Committee.  This committee is preparing reports on the history and statutory framework for property tax exemptions in Montana, including a comparison of Montana’s exemptions with other states.  The reports should be available in early December.
 

Property Tax Reform Committee.  The Committee met on November 12.  Various reports prepared by the Department of Revenue and the Legislative Services Division were presented.  Gordon Morris, Montana Association of Counties, outlined that association’s tax reform principles: revenue neutrality, funding for education, reduction of Montana’s exceptionally high property taxes, and a broad-based sales tax.  He also suggested consideration of a telephone excise tax.  
The Committee also considered several reports prepared by the Department.   “General Overview of State and Local Government Revenues and Expenditures” indicates that from 1980 to 2000, taxes actually decreased from $109.10 to $102.77 per $1,000 of income, but current charges doubled from $16.13 to $32.12.  “Current charges” include tuition and fees charged by schools and higher education institutions; charges of publicly-owned hospitals; highway tolls and parking fees; receipts from sales of minerals or products from public lands; laboratory fees; rent from public housing and sewer and solid waste disposal fees.  Miscellaneous general revenue nearly doubled going from $22.73 in 1980 to $36.27 in 2000.  Miscellaneous general revenue includes assessment of special improvement districts; receipts from the sale of property; interest earnings; fines and other penalties; rents, royalties and donations; and net lottery revenue.  Moreover, total state and local expenditures increased from $216.60 to $240.23 per $1,000 of personal income from 1980 to 2000.  Montana is high compared to the national average of $208.00 in 2000, but somewhat lower than surrounding states, $245.90.
For information regarding tax reform committees, go to http://discoveringmontana.com/revenue/content/5foryourreference/studycommittees
Regulatory Review

PSC Work Session: 11/25/03

D2003.5.62.  Triennial Review.  Commissioners voted, 5-0 to grant One-eighty Communications’ request to waive its obligation to respond to numerous Qwest discovery requests and allow them to monitor the docket as an interested party.  Staff pointed out that 180 is the only CLEC in MT that intervened in the docket.
On another matter, attorney Monica Tranel stated that Qwest, AT&T, and MCI re-filed a joint petition for protective order (PO).  The Commission previously had denied a PO, because it didn’t comply with rules.  The latest request complied with the rules; and was granted, 5-0.

Staff further noted “voluminous discovery objections” received and suggested that the Commission may want to hold a work session soon to resolve “scope of discovery” issues.

D2002.12.153.  QLD Tariff.  Following a November 12 hearing (see below), Qwest (Q) filed objections to a staff motion to include certain testimony in the record.  Staff recommended sustaining Q’s objection in one case, but recommended overruling all of Q’s other objections.  Witnesses whose testimony was to be included were present at the hearing; and Q had opportunity to question them if they had wanted.  Staff recommendations were approved, 5-0.

On another matter, Q in September filed a motion for reconsideration regarding discovery requests for certain data that QLD contended was not in their possession but in QC’s possession.  Staff recommended withdrawing the requests on grounds the information they sought was made available elsewhere; the motion for reconsideration therefore was moot.  Commissioners adopted, 5-0, a motion to deny the motion for reconsideration as moot; and voted 5-0, to withdraw the data requests.
Finally, Monica noted that a post hearing briefing schedule had been set, with final briefing to be completed on 12/29.

D2003.10.153.  QCC Tariff.  Mike Lee provided an explanation of the difference between QLD and QCC tariffs.  He said the creation of QLD was the result of Qwest’s financial/accounting problems during FCC review of Qwest’s 271 application.  (Qwest’s financial accounting is under investigation by the U.S. Department of Justice and Securities and Exchange Commission.)  QLD was created to keep the application moving.  After 271 approval, QLD filed for a tariff in December.  The Commission granted an interim tariff in February, after several Qwest protests.  

QCC on the other hand recently filed a separate tariff in October.  QCC’s tariff is different than QLD’s; and staff is still determining many of the differences.  For example, QCC’s residential tariffs apply to non-Q customers in MT.  Staff is still doing discovery on the business tariffs.  Cheryl Gillespie (Q) indicated in a meeting with parties including MTA on 11/18 (see below) that QLD will be merged into MCC as early as next year.  

Next, staff recommended denial of a QCC motion for interim relief.  Interim ratemaking applies normally to rate increases on existing tariffs.  It would be unprecedented (except perhaps for the QLD interim tariff) to establish an initial rate without a rate case or initial testimony.  No testimony has been filed.  Commissioner Brainard moved to adopt staff recommendation.  

Chairman Rowe questioned staff’s recommendation.  No other states have held up Q’s tariff requests as Montana has.  Moreover, AT&T and MCI don’t have to jump through the hoops that Qwest is being forced through.  Staff responded that the Commission regularly retains authority to investigate other tariffs.  Moreover, Q retains a local market dominance that other carriers don’t have.  Further, the Commission, not the carrier, should make decision as to how Q files its tariffs.  

Brainard expressed concern about allowing a “de facto rebuilding of monopolies.”  Commissioner Schneider expressed his frustration that Q again had filed a tariff without testimony and then objected to staff data requests which were based on the fact that there was no prefiled testimony.  This is a “slam it down your throat approach,” he complained.  “We don’t conduct business this way…The Commission has standards and expectations…Testimony and cost data enable us to do our job…We’re in a dispute about that, too, with parallel discussions about what the company is earning…There are unanswered questions from which we’re trying to make economic decisions…We need to make sound decisions based on complete information, which is sadly lacking.”  Schneider therefore recommended, “despite all the political heat we’re getting” from Q’s PR campaign, not to act on QCC until QLD is resolved.  He was “reluctant” to take this position, “but we don’t have a responsive company” that provides information we need.

Motion to deny QCC interim tariff was approved: 3-2 (Rowe, Stovall against).  

Western Montana EAS Coalition: Meeting with Interested Parties: 11/21/03
Commission staff met with representatives of Blackfoot Telephone Cooperative (BTC), CenturyTel, Qwest, InterBel, Frontier, Salish and Kootenai Tribes, MCC, MITS and MTA to begin discussions of the Coalition’s proposal to establish a Western Montana EAS calling area.  (See below for discussion of the Coalition’s motion for joinder with the BTC application, which was denied in lieu of initiating this separate proceeding.)  
Parties agreed to move forward “expeditiously.”   Blackfoot suggested bypassing Phase I community of interest proceedings, since traffic increasingly is difficult to measure as more competitors and platforms are being used.  
Staff indicated that 90 days may be too ambitious a deadline for concluding this proceeding, but was reluctant to concede too much more than a 90 day time line.  Staff also indicated that participation in the proceeding should be voluntary.  
Parties also briefly discussed some interest in a broader (statewide) EAS proceeding, but agreed that a variety of considerations would make such a proceeding at this time too complicated and would significantly delay a Western Montana EAS proceeding.
D2003.10.153.  QCC Tariff:  Staff Meeting with Interested Parties.  11/18/03

Commissioners had asked staff to determine the relationship between the QLD and QCC tariffs.  Cheryl Gillespie (Q) explained that the QCC tariff eventually will be the prevailing tariff.  QLD is a switchless reseller; it will disappear, and all products offered by Q’s 272 affiliate will be offered as a single product line by QCC.  For now, under the QCC tariff, QCC products will apply on the residence side to non-Q customers only.  On the business side, products will be available to both non-QC and QC customers alike.  

For now, there are two 272 affiliates.  QLD was established as GAAP compliant during the FCC 271 review, to separate QLD from other financial matters affecting Q.  QCC has been around for years, and is fourth largest out-of-region IXC in the nation.  

Qwest attorney John Alke reminded staff that QLD is the only IXC that is being subjected to such intense scrutiny.  Alke warned against suggesting that a detailed filing must be made by QCC (or QLD).  “As soon as you request data from Q that you don’t request from others, you set up a prejudicial situation.”  If staff wants a lengthy proceeding on QCC, then it’s incumbent on staff to allow an interim tariff, he argued.  

MCC noted that QCC had not filed initial testimony.

HB 337 Rules Hearing: 11/18/03

Proponents:

While no witnesses appeared as proponents of the proposed rules, a member of the audience rose to say that he and other house movers in the audience did not know about the proposed rulemaking until only a few days before the hearing.  Staff indicated that “their attorney” had been notified.  Cmr. Schneider effectively waived procedural rules, and encouraged movers to state any concerns they had.

Opponents:

None.

Other statements:

Several house movers expressed confusion over how the bill would be implemented.  Provisions regarding deposits, for example, caused concern.  They also appeared not to have been aware that electric cooperatives were not included under the legislation/rules.  One mover complained about rates and procedures being used by an electric cooperative.  The co-op charged a homeowner—not the mover, as requested--$2,800 for a move.  He noted that if the electric cooperatives were successful in acquiring NorthWestern assets, there would be no rules or established rates for house/structure moves involving such cooperatives.
Staff noted that only four utilities so far have filed cost schedules.  Commissioner Schneider informed the movers that the Commission is limited in its ability only to implement statute, and if the movers had problems with the law they should pursue their interests before the Legislature.

PSC Work Session: 11/13/03

N2003.6.80.  Qwest POM Tariff.  Commissioners approved, 5-0, amendments to this tariff which conformed to agreements between Qwest and interested parties, including MTA.

D2003.1.8.  BTC EAS Application.  Attorney Martin Jacobson informed Commissioners that the Western Montana EAS Coalition (Coalition) had filed for reconsideration of the Commission’s 10/28 decision to deny the Coalition’s earlier motion for joinder in the BTC application.  (See last month’s edition of The Connection.)  Since the order had not even been released, staff considered the Coalition’s motion premature.  Staff recommended denial of the motion, without prejudice.  Chairman Rowe concurred, and added that Commission’s action on 10/28 was consistent with moving ahead with a separate, parallel consideration of the Coalition’s application as quickly as possible.  Ironically, he noted, the Coalition’s current motion had the effect of delaying the Coalition’s interest.  

Rowe recommended denying as untimely and without prejudice the motion to reconsider, and convening a meeting of LECs involved in the Coalition’s proposed EAS region.  Martin reiterated his opinion that the Commission retains jurisdiction over any EAS involving a cooperative; however, specific language in BTC’s EAS order could clarify this issue.  Martin also expressed concern that this was the second time a motion for reconsideration preceded an Order.  He warned the Commission not to “get in the habit” of encouraging such activity.  He further reminded Commissioners that they had already voted unanimously on 10/28 to deny joinder.  

Cmr. Schneider reiterated his concern expressed on 10/28 that a “first in time” application may not be the “optimal solution.”  However, Rowe recalled that BTC had progressed far along in their application; a Phase II filing was expected soon.  

Martin reminded Commissioners that “me too” petitions often are problematic, and this one was no exception.  The Coalition could have filed at any time; it’s not necessary to process this application at this time.  Granting joinder would be inconvenient and prejudicial to BTC.  He further rebutted the Coalition’s argument that the Commission would lack jurisdiction over BTC after granting it EAS.  

After denying the Coalition’s motion for reconsideration as premature, Commissioners then debated a motion by Cmr. Brainard to reconsider their earlier order which denied joinder.  Among other things, they inquired whether joinder could be granted without significantly delaying BTC’s application.  Staff replied that due process precluded rapid consideration of the Coalition’s application.  Concluding that granting joinder may cause BTC to oppose or withdraw its own application, Cmr. Brainard indicated he would vote against his own motion.  He recommended instead initiating a separate “expedited” filing by the Coalition.  Commissioners subsequently defeated Brainard’s motion on a 2-3 vote (Rowe, Jergeson, Brainard against).

Rowe then reiterated his motion to issue notice of Coalition’s petition and to convene a meeting of interested parties.  The motion was approved, 3-2 (Schneider, Stovall against).

Protective Orders.   Commissioners approved, 5-0, motions filed by Q for protective orders on four EAS applications in which it is a party: Triangle/Central, Northern, BTC, and LTC.
10th Circuit Remand-nonrural USF.  Mike Lee informed Commissioners that the FCC’s order following the 10th Circuit Court’s remand of its nonrural universal service order provides for an expanded certification process that requires states to certify whether rates in rural areas served by nonrural carriers are reasonably comparable to national urban rates.  If not certified, any nonrural carrier or CETC in nonrural areas could lose USF support.  The FCC order provides a national average urban rate of $32-$33, given two standard deviations provided in the Order.  Q’s rate is roughly $25, already under the benchmark rate.  Staff indicated the issue is whether Q’s rate is appropriate in MT.  States may consider certain factors in making comparability comparisons, such as zone rates, quality, service area geography and demography, and local calling scope.  
Chairman Rowe noted that the FCC benchmark model still skews support toward states like AL and MS, to the detriment of Western states.  He suggested initiating an informal meeting with Q and rural carriers to discuss the FCC’s order.  (A memo prepared by Mike Lee for Commissioners notes that “where state action has not achieved reasonable comparability, [there will be] significant pressure on states to take action to achieve reasonable comparability.”  (See MTA for a copy of staff memo.)
Pursuant to Rowe’s suggestion, staff has scheduled a meeting with interested parties on December 4 to discuss next steps in implementing the FCC’s Order.
HB 641 Rules hearing: 11/13/03

Commissioners Schneider, Brainard, Stovall presided over a hearing to consider rules implementing HB 641, legislation initiated by MTA to provide for appropriate intercarrier compensation mechanisms by which terminating carriers in Montana can be compensated for traffic that terminates on their networks.
Proponents.  

Qwest.  Qwest attorney John Alke commented that the most important aspect of the law, in his opinion, is that the new law provides a statutory means by which terminating carriers can request interconnection.  Second, the law also obligates originating carriers to put in call streams necessary information for identification and charging of the originating carrier.  Third, transit carriers must be “transparent;” that is, information must flow through the transiting carrier unaltered.  

These rules are faithful to the statute, he said.  Q had some “minor comments.”  For example, Q recommended striking “area code and prefix” from the definition of “billing records.”   Q also recommended limiting audits to no more than twice annually.
VZW.  Attorney Stan Kaleczyk noted that the rules recognize that originating and terminating carriers only provide information that they’re technologically capable of providing, that is nothing beyond state of the art is required.  The rules also recognize that requesting party pays for billing records.  

He pointed out that VZW would negotiate interconnection agreements (ICAs) with any other parties.  The law provides appropriate flexibility to negotiate ICAs.  He also concurred with Q on supporting audit and verification provisions.

He advised that HB 641 may be preempted by the Telecommunications Act, however.  To the extent that HB 641 violates the Act, in is opinion, any subsequent regulation adopted by the Commission would be preempted.  The Commission can’t do anything about that at this moment.  His written testimony expresses these concerns and cites case law regarding preemption.

AW. Nathan Glazier of Western Wireless remarked that the rules are unnecessary because the Act’s interconnection provisions preempt HB 641.  He alleged that WW already sends all necessary information either to terminating carriers directly or transiting carriers.  He contended that LECs can’t measure or identify traffic and “have chosen not to purchase billing records”  [This was a red herring issue WW attempted to make during the Commission’s rulemaking roundtables preceding the formal rulemaking hearing.  WW contended erroneously that signaling stream data could be used for billing purposes, while industry standards merely provide call set up uses for such data.  Further, there is no standard for populating signaling stream data fields in a uniform manner; originating carriers including WW have no obligation to provide signaling stream data in any standard format.]  WW supported Rule III, which stipulates that the requesting carrier pays for billing records.  

AT&T.  Attorney Mark Baker proposed restricting the rules to originating carriers “of local telecommunications” only.

MTA.  MTA commended Commissioners and staff for their efforts in mediating development of the proposed rules.  MTA also offered minor revisions to maintain their consistency and more closely track statutory language and intent.  

No questions were asked of any of the proponents.

Opponents:

RTC, HST.  Chuck Evilsizer spoke on behalf of Ronan and Hot Springs telcos.  He asserted that the rules, and the underlying statute, are “fatally flawed as matter of law and matter of public policy.”  He contended that the rules and law conflict with an ongoing lawsuit regarding the treatment of transit traffic among carriers.  He also argued that HB 641 is preempted y the Telecommunications Act.  

Further, he also noted that there are technical problems with implementing HB 641;  RTC, HST have had the ability to identify carriers, but still haven’t been able to accurately identify or bill for terminating traffic.

Finally, he opposed the rules for requiring requesting carriers to compensate Qwest for billing records when for years such information has been provided for free.
Commissioner Brainard asked why a terminating carrier would accept traffic from a company that doesn’t pay for its traffic.  Evilsizer replied that carriers are reluctant to cut off their customers.  Meanwhile they have been pursuing remedies in Court.

D2002.12.153.  QLD Tariff Hearing, 11/12/03

Alan Buckalew, representing the Montana Consumer Counsel (MCC) testified that Qwest’s intrastate access rates are not compensatory.  He recommended conducting a cost study that would determine Montana-specific costs for Q.  He noted that Q doesn’t even have a network that would justify rates, since they (Q) currently are using MCI for its underlying service.  If Q continues using MCI, they should justify their rates based on MCI’s costs.

Monica requested placing certain discovery and testimony into record.  Q attorney John Alke objected to including in the record data requests/responses between MCC and staff regarding matters based on testimony between third parties prior to any docket having been opened on this matter.  Staff and MCC responded that Q had decided not to file any testimony in this tariff application; thus data requests and previous testimony is relevant since staff needed to develop a record absent Q’s testimony.  

Other Regulatory

D2003.8.105.  Mid-Rivers Cellular (MRC) Application for ETC Designation.  MRC submitted replies and objections to MTA’s data requests on November 13.  MRC contends, among other things, that it will use universal service support for the purposes for which it is intended.  It objects to MTA data requests regarding how it would account for its costs associated with such support it would receive.  Moreover, MRC contends that it would not be subject to PSC jurisdiction, to the extent that §332 of the federal Act applies.  MTA has filed a motion to compel MRC to reply to certain data requests to which MRC objected; and MRC in turn has requested a hearing on MTA’s motion.  (See MTA for a copy of MRC’s replies and objections to MTA’s data requests.)  Prefiled testimony is due by December 2; however this deadline is likely to be postponed as the Commission resolves data request disputes.

D2003.1.8.  Blackfoot EAS.  On the same day (11/13) that the Commission debated (again) the Western Montana EAS Coalition motion for reconsideration/joinder, BTC filed its Phase II cost analysis and rate design.

Alternative Dispute Resolution (ADR).  The Commission will hold a meeting with interested parties to discuss a proposal to establish an ADR process.  

Interconnection/Resale.  On November 18, the Commission issued the following notices of applications for approval of resale or interconnection agreements:
· D2003.6.79.  Akili Investments (dba Platinum communications) and Qwest.
· D2003.8.117.  MAIN Inc. and Qwest.

· D2003.8.118.  Regal Telephone Co. and Qwest.
· D2003.8.119.  AltiComm, Inc. and Qwest.

· D2003.9.133.  Sofast Internet Services and Qwest.

· D2003.10.147.  Gold Creek Cellular (dba Verizon Wireless) and CenturyTel.
· D2003.10.155.  Gold Creek Cellular (Verizon) and Mid-Rivers Tel. Cooperative.

· D2203.11.158.  Granite Telecommunications and Qwest.
More Montana Matters

MCDC.  The Montana Cooperative Development Center elected officers at its initial organizational meeting on November 13.  Rich Owen (CHS—formerly Cenex Harvest States) is president; Brooks Daily (Montana Farmers Union) is vice president; Walter Coffman (Montana Council of Cooperatives) is executive secretary; and Scott Morrison (Montana Credit Union Network) is treasurer.  MTA has a seat on the board.  MCDC has filed papers with the IRS for designation as a 501(c)(3).  Its next meeting is December 19.
Tax Reform Initiatives.  A man from Livingston is gathering petitions for Constitutional amendment initiatives (CI-92, CI-93, and CI-94) all dealing with tax reform.  CI-92 would cap the gas tax; CI-93 would create a state-administered vehicle liability insurance program for a flat fee of $250.  CI-94 would institute a 5% “transaction tax” and eliminate property, income and other taxes.
Leadership Montana.  The Montana Chamber of Commerce and a number of Montana businesses are launching “Leadership Montana” next year.  The program, based on similar programs offered by many states in the U.S.  Its mission is to “develop committed leaders who understand the critical issues of the state, are willing to listen and learn from each other…and demonstrate a passion for Montana.”  For more information, visit www.leadershipmontana.org.
Federal File

VOIP.  The FCC is hosting a December 1 “forum” on VOIP issues.  The agenda features a number of VOIP providers and no one from the voice over anything-else industry.  The Chairman’s opening remarks recalled the Hippocratic Oath, “First, do no harm.”  He warned that regulation needs to be justified before embarking on imposing any inadvertent burdens on the new IP industry, he said.  “This is not your father’s telephone,” he said.  The Chairman also announced a VOIP task force to develop policies that will protect the Internet industry and encourage “digital migration.”  Other Commissioners urge a “light touch” in approaching this new technology.
The Commission also plans to initiate an NPRM soon—perhaps before the end of the year.  The FCC will be webcast.  (Go to the FCC’s home page at www.fcc.gov.)  On a related matter, MTA wrote to PSC Chairman, Bob Rowe, urging him to resist efforts by his NARUC colleagues at NARUC’s Fall meeting to water down a resolution which would caution against classifying VOIP as an “information service.”  Both the FCC’s own rules and sound public policy dictate that all voice communications regardless of the technology platform should face the same public interest obligations.  MTA wrote that “The most appropriate conclusion/goal [for NARUC and the FCC] to aim for is to define VOIP as VOX (voice over X—it doesn’t matter what X is), subject to the jurisdiction of Title II and state statutes.”  Finally, MTA filed reply comments on November 24 with the FCC in regard to its request for comments on a petition by Vonage, Inc. to preempt Minnesota PUC Order classifying Vonage’s VOIP service as a telecommunications service subject to state law.  (For a copy of MTA’s comments and reply comments, go to our web site at www.telecomassn.org.)
Local Number Portability (LNP).  MTA has been asked to participate on a national task force to explore options for rural LECs to pursue in response to the FCC’s wireless LNP (WLNP) Order.  Number portability went into effect on November 24 for carriers serving the top 100 MSAs in the nation.  The deadline is May 24 for carriers serving the rest of the country.  The FCC’s Order is particularly troublesome to small rural wireline carriers required to port numbers to wireless carriers.  The wireline-to-wireless porting requirement effectively mandates “location” not “number” portability by requiring a carrier to port beyond rate center boundaries without an interconnection agreement.  This requirement forces LECs to provide transport without appropriate arrangements for compensation.   A number of carriers around the country have filed motions before federal courts, state commissions and the FCC requesting stays or other relief.  Some states, including Texas and Arkansas have granted temporary suspensions, pending further deliberation on the effect of the FCC’s location portability requirements on rural carriers.
Information v. Telecommunications Service.  Speaking of classifying VOX, the National Exchange Carriers Association (NECA), which administers national access tariffs and funding pools, filed an ex parte with the FCC opposing classification of wireline broadband services as “information services” rather than “telecommunications services subject to Title II regulation under the Telecommunications Act.  Classifying wireline broadband as “information services” would have the unintended consequence of reducing investment in broadband infrastructure in rural America.  [MTA notes that this is yet another example where it’s important to distinguish between technology platforms and services which ride on platforms…]
Rate of Return Regulation.  The FCC inconspicuously issued a notice for comment on a petition by Western Wireless to eliminate rate of return regulation.  Comments are due on December 19 on RM-10822.  Such a Notice for public comment usually is issued by one of the FCC’s bureaus, with some discussion/analysis by bureau staff.  This notice, however, was issued by the Secretary’s office and was buried among routine daily FCC announcements, despite the gravity of WW’s proposal.  WW’s proposal would replace rate of return regulation based on embedded cost analysis with a forward-looking economic cost (FLEC) model.  Applying a FLEC model in rural markets has been determined highly problematic by the Rural Task Force.  The Task Force, comprising representatives from all segments of the telecom industry, found that models resulted widely divergent universal service funding levels that did not accurately reflect actual rural service costs, contrary to WW’s assertions that such models will encourage efficiency.
Primary Line Support.  USTA, NTCA, OPASTCO, ITTA and WA jointly filed an ex parte on 11/12 to the Joint Board opposing a primary line limitation on universal service support for high-cost carriers.  Interestingly, wireless carriers also have weighed in opposing a primary line limitation.  (If you’d like a copy of the joint letter, see MTA.) 

CALEA.  The FCC extended a deadline for compliance with CALEA requirements that apply to packet-mode communications.  The new deadline is January 30, 2004, and applies only to carriers that requested an extension.
FAS 150.  Responding to a groundswell of opposition, the Financial Accounting Standards Board (FASB) deferred indefinitely the implementation of a controversial staff position on accounting for capital credits.  The staff position on financial accounting standard (FAS 150) would have required cooperatives to book member equity as debt.  The indefinite deferment of FAS 150 applies unless a cooperative redeems equity on a fixed date in a fixed amount.

Indian Telecom Bill.  The Senate Committee on Indian Affairs has drafted legislation that would create a federal grant program to enable Indian tribes and related Indian entities to, among other things, “acquire, construct, reconstruct, or install telecommunications facilities, sites, or improvements including design features), or utilities.”  Among the bill’s many misleading, or simply inaccurate findings is “the lack of telecommunications infrastructure and low telephone and Internet penetration rates …”  MTA believes this sort of legislation represents a solution in search of a problem.
USTA USF Bill.  USTA is circulating draft legislation that would expand the universal service fund (USF) contribution base to include both inter- and intra-state revenues, as well as any “service or capability” that is “functionally equivalent” to conventional phone service.  Further, the bill address the “demand side” of universal service by proposing to separate the Schools and Libraries fund and the Rural Healthcare fund from the high-cost fund, and to pay separately for the new funds with tax revenues.  The bill urges more careful deliberation of public interest criteria in designating ETCs, too.

Internet Tax (Moratorium?)  The Senate postponed a final vote on a permanent extension of the Internet tax moratorium.  Facing increasing opposition from state and local governments, Senators deferred consideration of the legislation.  They are now likely to bring up the bill early next year, and perhaps extend the moratorium for another year or two while they continue to work out a way to mollify opposing forces.

SEC Investigates Qwest Suppliers.  Corvis Corporation reported that federal prosecutors and regulators are looking into its dealings with Qwest.  Corvis is one of 11 Qwest suppliers under investigation by the U.S. Securities and Exchange commission. 
Studies and Stats
Consumer Complaints.  The FCC reported that complaints about wireless carriers rose significantly in each of the categories for which the Commission tracks such consumer comments.  The largest percentage rise in complaints focused on service quality and equipment.  Overall, wireless complaints rose 24% in the 3rd Quarter.  On the wireline side, complaints rose 6%, mostly attributable to Do Not Call concerns.
Wireless Substitution.  The Pew Internet and American Life Project estimates that 21% of mobile phone users say they’re “very” or “somewhat” interested in canceling their wireline phone accounts.  Only 3% of survey respondents actually have; but 9% of “young tech elites” twentysomethings have.
Rural Broadband.  The National Exchange Carriers Association reports a 49% growth in the number of companies offering DSL, representing a 70% in the number of DSL lines in service over 2002.  Most of these 754 companies serve areas with fewer than 5,000 access lines
Montana Labor Situation.  Montana’s economy continued to show modest improvement in October.  For labor labor/employment information, visit www.ourfactsyourfuture.org.
MTA Matters
MTA Annual Showcase: December 3-4 in Billings.  Over 90 vendors will present their products and services and provide technical seminars at 21st annual  regional trade show.  For more information, or to register, visit our web site at www.telecomassn.org or call Pam O’Reilly at 406.442.4316.  

Questions or Comments?

If you have any questions, want more information, or have any comments, please feel free to call or write MTA at 406.442.4316, or email gfeiss@telecomassn.org.

For past editions of The Connection, see MTA’s web site at www.telecomassn.org
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