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Dates & Deadlines

January 30.  New deadline for compliance with CALEA packet-mode communications rules (applies to carriers that filed for extensions). 

February 2.  FCC Form 499-Q, quarterly universal service reporting form, due at FCC.

February 4.  Governor’s Consumer Energy Task Force, subcommittee on ring fencing.  Helena.

February 8-11.  NTCA EXPO and Annual Meeting.  Miami.

February 11.  E-Government Council.  Helena.

February 12.  Reply brief due regarding Mid-Rivers Cellular objection to MTA motions to compel replies to certain data requests in D2003.8.105, application for designation as eligible telecommunications carrier (ETC). 

February 13. Revenue and Transportation Interim Committee.  Helena.

February 13.  Reply comments due to FCC on RM-10822, Western Wireless Petition to eliminate rate of return regulation.  

February 19-20.  Tax Reform Committee.  Helena.

February 26.  Roundtable discussion of protective order rules at the PSC.  (Comments due, February 20.)  Helena.

February 26.  Intervention deadline for D2003.10.156, 3 Rivers Wireless ETC application.

March 1.  FCC Form 477, local competition and broadband reporting form due at FCC.
March 9-10.  Tax Reform Committee.  Helena.

March 9.  Statewide Interoperability Executive Council (SIEC).  Helena.

March 9-11.  Wireless Communications and 911 Expo.  Helena.

March 10.  Economic Affairs Interim Committee.  Helena.

March 22-24.  NTCA Legislative Conference.  Washington.

March 25.  Energy and Telecommunications Interim Committee.  Helena.

April 1.  Deadline for filing updated cost sheets for structure moves.  PSC Rules require annual updating of information.

April 2.  Government franchise subcommittee of the Education and Local Government Interim Committee.  MTA invited to testify on privatization and government competition.  Helena.
April 25-28.  WTA Spring Convention.  Las Vegas.

April 30. Revenue and Transportation Interim Committee.  Helena.

May 5. Economic Affairs Interim Committee.  Helena.

May 12.  E911 Advisory Council.  Helena.

May 26.  E-Government Council.  Helena.

June 3-4. Energy and Telecommunications Interim Committee.  Helena.

June 25. Economic Affairs Interim Committee.  Helena.

July 7-10.  National Lieutenant Governors Association Conference.  Big Sky.

July 9. Revenue and Transportation Interim Committee.  Helena.

July 28-30.  MTA 2004 Annual Meeting.  Lewistown.

August 18.  E-Government Council.  Helena.

August 20. Economic Affairs Interim Committee.  Helena.

September 9-10. Energy and Telecommunications Interim Committee.  Helena.

September 9-10. Revenue and Transportation Interim Committee.  Helena.

September 12-15.  WTA Fall Convention & Showcase.  Dallas.

November 17.  E-Government Council.  Helena.

December 1-2.  MTA 24th Annual Showcase.  Billings.

Legislative Ledger

Governor’s Energy Consumer Task Force.  The Task Force met on January 9 in Helena.  The meeting featured an interesting discussion of the theory of regulation by a Janice Beecher, director of the Institute of Public Utilities.  Lots of interesting stuff can be downloaded off the Institute’s web site at www.ipu.mus.edu.  The Task force meanwhile established a subcommittee to look more deeply into the “ring fencing” concept.  (“Ring fencing,” as defined in a Commission memo of October 21, 2003, means methods used to separate regulated utilities from the risks of their holding companies and their non-regulated affiliates.”)   The subcommittee met in Helena on February 4.  MTA participated in the meeting.  Last year, the Task Force received comments from a representative of the Oregon PUC who discussed that state’s ring fencing initiatives.  Oregon appears to be a “model” state for ring fencing statutes.  Interestingly, the OPUC representative stated that telecommunications were not included in Oregon’s ring fencing plans.  Ring fencing may be a concept worth further exploration in Montana.  However, it should not be used as a launching pad for more expansive designs.Vastly expanding the scope and authority of the public service Commission is yet another.  It appears that the Task Force Subcommittee intends to develop a narrowly focus list of options for further consideration by the full Task Force.
Tax Reform.  The Tax Reform Study Committee and the Property Tax Reappraisal Study Committee met jointly on January 12-13 to discuss a variety of staff presentations and to review alternative tax reform proposals.  Among the presentations were tax reform actions in other states, and an analysis of individual income taxes following the passage of SB 407 by the 2003 Legislature.  More information can be found at the Department of Revenue’s home page under “What’s New” at http://www.state.mt.us/revenue/css/default.asp.

All Interim Committees agendas, minutes and other materials are available at http://www.leg.state.mt.us/css/committees/interim/2003_2004/default.asp
Education and Local Government.  At its January 9 meeting, the Committee decided to invite MTA to its next meeting on April 2 to discuss government franchise, privatization and government competition matters in greater detail.  MTA is recognized as a leading organization in Montana opposing government-provided services (such as telecommunications) that directly compete with the private sector.  MTA looks forward to sharing its views with the Committee at its next meeting and is honored to have been invited to testify.
Energy and Telecommunications Interim Committee.  The Committee met in Great Falls on January 29-30.  The agenda was dominated by energy policy discussions.  The Committee will meet next in Helena on March 25.

Regulatory Review

PSC Work Session: 2/3/4

D2003.10.153.  QCC Tariff.  Motion for Extension.  Staff attorney Monica Tranel noted that the Montana Consumer Counsel (MCC) is the only intervenor in this docket.  MCC had requested an extension from 1/29 until after a Commission order is issued in the QLD docket.  (See below for more on QCC and QLD tariff applications.)  Staff recommended, and the Commission approved, 5-0, granting the motion, thereby suspending the procedural schedule indefinitely.
PSC Work Session: 1/27/4

FCC 96-45.  10th Circuit Remand.  Staff attorney Martin Jacobson reminded Commissioners that the Commission had decided to intervene in the 10th Circuit reconsideration petition with other states, including Vermont, and Qwest.  The states’ intervention was scheduled for the same day (1/27).
PSC Work Session: 1/22/4

D2002.12.153 and D2003.10.153.  QLD and QCC Tariffs.  Monica Tranel informed Commissioners that the Commission has no authority to merge the two dockets, as suggested in a previous work session.  Therefore, the draft Order under consideration in this work session was limited to the QLD docket only (D2002.12.153).  Staff then discussed an “options” memo prepared for Commissioners’ consideration on how QLD should be regulated.  (See MTA for copy of staff options memo.)

Tranel advised that to the extent QLD is a reseller, Commission rules could allow QLD simply to file price lists.  On the other hand, the Commission’s “other common carrier” (OCC) rules may apply.  (OCC rules permit interexchange carriers to file price lists which are automatically approved in seven days if no Commission action is taken.)  OCC policy started as an “experiment” with a few specific carriers; Qwest (then USWEST) was not party.  There’s a legal question as to whether Qwest needs to be affirmatively placed under OCC rules, or whether it “automatically” is subject to the Commission’s OCC rules.

Further, Tranel noted that if the Commission intended to revise any rates in the QLD tariff, it likely would need to look at all rates under a rate design docket to determine whether they’re cost-compensatory.  Thus, she said the Commission might “be on shaky ground” if it seeks  to adjust only Qwest’s “unlimited” plan from 5,000 minutes to 1,250 minutes without a full rate case.  

Chairman Rowe agreed that QLD is a reseller.  QCC, on the other hand, is an IXC (interexchange carrier) and should be regulated under OCC rules.  He added that the Commission maintains auditing authority under OCC rules to ensure separation.
Tranel added that the Commission has considered QLD and QCC different than other long distance (LD) providers based on their affiliation with Qwest as a dominant/monopoly carrier in the residential as well as access markets.  There are sound legal reasons for this differentiation, she stated.  Also, she pointed out that during consideration of the OCC dockets in 1998, USWEST responded that carriers not named in the original OCC docket (such as USW) should provide data going back 3 years to justify being added to OCC rules at a subsequent date.  

Staff economist Mike Lee reminded Commissioners that Qwest has stated that eventually QLD will cease to exist and all LD will be operated from QCC.  Meanwhile, it’s also unclear how QLD has integrated its access costs in Montana to determine its Montana rates.  

Cmr. Tom Schneider urged Commissioners to focus on long term regulation of Qwest’s LD tariff(s) through OCC rules.  He argued against using a reseller analysis.  

Rowe recommended treating both QLD and QCC under an OCC regime, including retention of Commission audit authority.  He also asked whether it is unlawful to treat QLD under OCC rules.  Tranel answered, no.  

Commissioner Greg Jergeson expressed concern about approving Qwest’s tariff, noting that Qwest could take advantage of the Commission’s OCC rules to drive costs down, and thereby drive competition out, particularly in rural areas served by smaller companies unable to withstand the price pressure from Qwest’s machinations.

Schneider reiterated that QLD won’t be reseller in the long run.  The best approach to Qwest’s LD rates is through the OCC regime with a statewide rate, despite MCC and Qwest objections to establishing one set of tariffs.  If Qwest seeks to adjust either access charges or LEC rates, “the road goes through the Commission” to ensure against cross subsidy.  He expressed a common refrain: “We need a revenue requirement, rate design, and access charge investigation.”  Our goals can only be accomplished in a revenue requirement docket, he added.  He reminded Commissioners that “we’re predicating our decisions on the basis of a competitive toll market.”  If Cmr. Jergeson’s concern is true that QCC/QLD could drive competitors out, then all bets are off.  The assumption here is that Qwest’s entry will increase competition, not decrease it.  Jergeson continued to express his reservation that the proposed direction the Commission is taking “doesn’t pass the widows and grandmothers test.”

Commissioners also discussed the staff options regarding “tying” of long distance service only to customers of Qwest’s local service.  Schneider stated that rates should be equally available to all consumers, and “not just an exclusive subset of Montana consumers.”  Tranel noted that “tying” is used in Montana and around the nation by other carriers.  Mike Lee pointed out however that tying is aggravated by QLD's pricing/costing regime.  Non cost-compensatory rates, coupled with tying, form a barrier to entry, he posited.  Cmr. Brainard agreed, noting that the Commission frequently adopts narrow decisions with “blinders on.”  In conclusion, Schneider recommended sunsetting QLD’s tying provision in 60 to 90 days.  

Staff agreed to return with another draft order reflecting the conclusions of this work session.

D2003.10.153.  QCC Motion to Reconsider Commission’s determination to defer QCC Interim Rates.  Qwest asked for reconsideration of the Commission’s decision to defer approval of QCC’s rates on an interim basis.  Staff opined that approval of QCC’s entry into LD market with non-cost-compensatory rates would be “reprehensible.”  QCC’s argument is that the Commission’s decision regulates market entry, which is beyond Commission authority.  Staff argued the Commission is not controlling entry, but reviewing rates.  Staff recommended denial of Qwest’s motion.  The Commission must look at rates and ensure that they are cost-compensatory.  Economist Mike Lee also added that staff is concerned with establishing a negative precedent by approving an interim rate.  Rowe said he disagreed with about “85% of QCC’s arguments.”

Schneider moved to draft an order consistent with OCC Rules as discussed in the QLD docket, including language relating to moving to a single, statewide affiliate tariff on an interim basis.  The motion was adopted, 4-1 (Jergeson against, Rowe voted Stovall’s proxy).
PSC Work Session: 1/21/04 

BDV 2002-397 (PSC D2000.2.21) – MPSC v. Qwest.  Qwest had provided a WinBack promotion without a tariff, in violation of Commission rules, in 1997/98 and again in  2003.  The Commission sued.  Qwest settled, and now faces a fine of $100,000.  The question for the Commission was how to spend the fine.  Staff recommended directing $10,000 to compensate CLECs injured in Qwest’s illegal WinBack promotion, with the remaining $90,000 going the State General Fund.  Commissioners agreed, 5-0.

D2003.10.153 – QCC motion for protective order (PO).  Commissioners granted, 5-0, a PO, subject to modification if necessary to comply with the recent Supreme Court order in Great Falls Tribune v. PSC.  
D2003.5.62 – Qwest Triennial Review.  Commissioners granted a Qwest request to close this docket, related to investigating market impairment under the FCC’s Triennial Review Order (TRO).  No parties had intervened.  Staff recommended closure of docket, which would vacate all procedural orders and quash any outstanding inquires.

D2002.7.87 Qwest – Final Order on wholesale pricing.  Mike Lee noted this item was last discussed in mid-October.  Staff incorporated those discussions into this final order and recommended approval with minor edits.  Commissioners approved, 5-0.
N2003.10.149 – Qwest Tariff transmittal 03-30, Volume or Term Discounts.  Staff recommended denial of this tariff as filed, which would provide discounts to business customers doing large regional or nationwide business.  In a memo dated 1/16/04, staff   pointed out that the tariff needed language to conform to §271 requiring narrow definition of the group to which the discount applies.  Monica Tranel added that the tariff appeared to offer a promotion/discount for an unspecified period of time, contrary to Commission rules.  The Commission has found that a “specific period of time” should not exceed six months.  Rowe suggested denying the tariff as filed and indicating Qwest may re-file as outlined in the staff memo.  Commissioners denied the tariff accordingly, 5-0.
PSC Work Session:  1/13/4

FCC CC 96-45.  FCC Order on 10th Circuit Remand.  Martin Jacobson asked Commissioners if they wanted to participate in an appeal of the FCC’s latest order on remand.  (See staff memo of 11/10/03 by Mike Lee, summarizing the order, particularly regarding the FCC’s expanded certification process.)  Jacobson noted that Qwest and the Vermont PSC are appealing.  Jacobson said that the FCC wants States to take larger roles in funding.  He argued that the 10th Circuit didn’t rule on two key points that Montana had appealed on the first remand.  The first regarded sufficiency of the fund and the second concerned reasonable comparability between urban and rural rates.  The question remains whether a rural rate that is 153% of the urban rate is comparable.  

Rowe supported appeal on the premise that comparability was not addressed.  He noted that more changes are on the way, including the combination of funds for rural and non-rural universal service.

Discussion about Congressional intent was inconclusive.  Staff “believed” that Congress knew rural rates to be more than urban rates, however without specific statutory reference, the FCC resorted to “backfill,” in Rowe’s words.  After considering options for intervention, Commissioners authorized staff to intervene in the appeal of the FCC 10th Circuit remand in a way that is most effective and efficient.

Tribune vs. PSC – Protective Orders.  Staff commented that the Supreme Court reversed Mountain States and found for the PSC.  Corporations no longer have rights of privacy under Art. 2, Sec. 9 of the Montana Constitution.  There are other avenues to keep information confidential but they cannot use the privacy argument.  In a second finding, the Court found that the media has to follow the Commission’s administrative remedies.  Third, the Commission’s administrative rules are unconstitutionally presumptive of confidentiality.  The Court did not address trade secrets. 

D2002.15.153 QLD Tariff.  The Commission approved interim tariffs in February 2003.  QLD has since submitted 3 separate amended filings, all of which were not approved.  

Mike Lee distributed a memo on 12/31/03 submitting 9 issues for the Commission to discuss in order to come to a decision and direction for a Final Order:

1. State v. Regional rates.  Should there be separate intrastate rates, or a combined regional rate. 

2. Competitiveness of Markets.  QLD held that there’s a competitive toll market.  MCC testimony argued that the intraLATA toll market is not competitive.  Staff tried to get more market information and found competitiveness is unknown.
3. Tying.  Only QC local customers can receive LD service from QLD.  MCC argued that all tying should be stopped.  Tying concern is mitigated by the QCC filing in which tying goes away.  Lee disagreed with MCC analysis, because the QLD and QCC tariffs are not the same.  QLD is residential only for Qwest basic exchange customers.  QCC is only for non-Qwest customers.  Lee opined that Qwest wants both tariffs to exist after QLD goes away.  Costs filed in both tariffs are the same.  Thus, both tariffs should reflect the same rates, but they do not.  AT&T does not tie rates to Qwest customers; it offers same rates for all customers.
4. Cost based pricing.  MCC says QLD rates are not compensatory.  QLD says MCC criticism is unfounded.  IntraLATA and InterLATA markets are merging.
5. Rate amendments.  QLD has filed 3 different amendments; the Commission did not approve any.  Both Commission staff and MCC find Qwest’s rates difficult to decipher, believing at least some are significantly lower than costs.  
6. Unlimited Usage Plans.  The Commission-approved tariff limits the unlimited  plan to 1250 minutes.  QLD tariff interpreted the Commission’s order differently.
7. Rate Discounts.  MCC argues that QLD discounts need to be tied to QLD costs and not Qwest’s.
8. QLD tied services to voice, not data service.  MCC argues this limitation violates sections 254 and 255 of the Act.
9. OSS and 272.  MCC says QLD may be using QC’s OSS and not being charged for the services.

Commissioners discussed a variety of issues.  For example, they asked whether the Commission could combine QLD and QCC tariffs.  Staff replied with doubt; the tariffs were substantially different.
Mike Lee reiterated that rates need to be cost-compensatory.  They cannot go below the 8¢ cost of service.  Qwest and its affiliates are a monopoly that completes toll calls.  It is anti-competitive if rates don’t cover the costs.  Lee was concerned that 8¢ may not cover termination costs on independent networks.

Tranel added that the Commission needed to consider the “relevant market.“  Qwest based its tariff on a regional market analysis, but the Commission is supposed to regulate for Montana.  
Further, she noted that Qwest is different than AT&T, for example, since QLD can market with Qwest while AT&T can’t.  Qwest and QLD are combined.  To turn QLD loose and regulate it as a QCC (like AT&T) does not recognize QLD’s relationship with Qwest.  Other states’ actions shouldn’t effect what Montana does with this.

Rowe noted that there have been other areas that have addressed dealing with access costs on a statewide basis as in Alaska and wished this Commission had expended its energy on that issue instead of a purported price squeeze.  He supported a regional market analysis
Brainard argued to keep prices uniform on a statewide basis.

Schneider recommended a regional 272 compliance review.

Jergeson proposed lowering access rates to allow competitors not to lose their shirts.  Schneider concurred.  
Commissioners discussed QLD’s proposed unlimited calling plan.  Mike Lee asked if the interim tariff limit of 1250 minutes a “flat limit.”   Rowe answered, no.  Schneider answered, yes.  Rowe commented that he did not see how we’re benefiting competition by limiting minutes.  Schneider contended that the Commission compromise of 1250 made the tariff cost compensatory.

Brainard suggested that staff return with an outline of issues and options.  Jergeson agreed.  He noted concerns in differences between QLD and QCC tariffs.  There should be no advantage between QLD and QCC customers.

Commissioners ultimately voted 3-2 (Jergeson, Brainard against) to direct staff to draft an order that addresses relevant market analysis, OSS legal issues, QLD/QCC unified tariff, and no recovery for local costs incurred by affiliate.

Rowe proffered the following summary of issues in the form of a motion for possible language for a draft final order:
1. Relevant market – moving to regional.  Seek to protect MT customers for toll and local service, while giving them benefits of regional/national markets (broad nets more efficient, generally).

2. Legal treatment – move toward OCC framework.  Could still be tariffs, focus on consumer protection issues.

3. Discussion of price/cost and subsidy issues under MT statues.

4. Instruct Q to merge QLD into QCC ASAP.

a. One set of tariffs.

b. Eliminate in new tariffs the voice only restriction.

c. Eliminate requirement of taking Qwest local.

d. Otherwise approve prices/terms.

e. Greg:  Any disclosure issues – customer information?

5. Section 272 issues.

a. No recovery will be allowed from Q local customers for any costs associated with affiliate.

b. Commission will be vigilant concerning 272 issues, including ongoing participation in oversight and audit.

6. Separate issue – intrastate access.

a. Work session to consider opening a forum on intrastate access issues.

b. Monitor interstate intercarrier comp forum.

c. Determine role of access payments in network support in Montana.

d. RLECS and Q may be differently situated. (“No harm” rule as to RLECs?)

e. Generally, access-type costs might be recovered from intercarrier payments, specific fund, or end user charges.

7. Any language on local competition issues?

Other Regulatory

D2003.8.105.  Mid-Rivers Cellular (MRC) Application for ETC Designation.  As reported in last month’s edition of The Connection, MRC objected to several MTA data requests, and MTA replied with a motion to compel MRC’s replies.  MRC filed a brief on January 22 arguing its case for objecting to MTA’s requests.  MTA’s reply brief is due on February 12.  Meanwhile, the procedural schedule has been suspended pending the outcome of the dueling briefs.
D2003.10.156.  3 Rivers PCS Application for ETC Designation.  The Commission issued on January 30 a notice of application and intervention deadline of February 26.  3 Rivers PCS (dba 3 Rivers Wireless) filed a petition for designation as an ETC in all of its service areas as well as the areas served by Qwest within the 3 Rivers Wireless license area.
D2004.1.5, D2004.1.6, D2004.1.7, D2004.1.8.  Petitions for ETC Designation.  The Commission noticed new filings in the week preceding its January 27 agenda from InterBel Wireless, Triangle Communication System, Sagebrush Cellular and Northern Communications respectively, all requesting designation as ETCs.
D2004.1.14.  Roundtable Discussion of Commission Protective Order Process.  The Commission issued on February 2 a notice of opportunity to participate in a roundtable discussion on February 26 of the Supreme Court’s recent Great Falls Tribune Order which “will change, to a degree not yet determined, the process by which the Montana Public Service Commission protects, or considers protecting certain information from public disclosure.”

D2003.1.8.  Blackfoot EAS/Western Montana Local Calling Coalition.  On January 22, Blackfoot Telephone Cooperative (BTC) and the Western Montana Local Calling Coalition (WMLCC), comprising Hot Springs and Ronan Telephone Companies and the confederated Salish and Kootenai Tribes, filed a joint motion and stipulation effectively combining two EAS proceedings into one.  BTC agreed to delay implementation of its EAS petition, if/when approved, for up to 120  to give time for the WMLCC to catch up, so that the larger EAS region can turn up simultaneously, assuming approval of Phase II rate design plans.  (The parties stipulated that Phase I community of interest findings already are satisfied.)
Qwest Performance Assurance Plan Implementation.  The multistate long term PID (performance indicator) Administration (LTPA) work group has launched a website for reference about various LTPA activities at www.ecom-co37.uswc.uswest.com/about/policy/ltpa/
Interconnection Agreements.


D2003.12.178.  Qwest and Airpeak Communications.


D2004.1.2.  Qwest and XO Network Services.
More Montana Matters

Election Watch:  It’s filing time for candidates to register for public office.  So far, only Geoff Badenoch (D-Missoula) has registered for PSC district #4 and Debbie Shea for PSC District #3.  Sen. Vicki Cocciarella was rumored to be considering a run for PSC, but she’s registered to return to the State Senate.   House Speaker Doug Mood has yet to register; however he’s announced his candidacy.  

For up to date listings of registered candidates, go to the Montana Secretary of State’s web site at www.sos.state.mt.us/css/ELB/Candidate_information.asp.  
Statewide Interoperability Executive Council (SIEC).  The SIEC met on January 29 in Helena.  (MTA is a member.)  The Council reviewed status of concept development projects (CDPs) in Lewis and Clark County and on the High Line.  Each CDP features wireless public safety communications networks, and substantial federal funding.  The Council supported a motion from the League of Cities and Towns to recommend that the Governor sign an Executive Order declaring P-25 as the wireless digital trunking standard for all wireless emergency communications statewide.   Defenders of the standard believe it is more “robust” and secure than ordinary commercial technologies.  It’s also considerably more expensive than commercial solutions.  Other members of the group were concerned that federal money going to the Northern Tier ($5.5 million per year) was being diverted from other public safety initiatives.
E-911 Advisory Council.  The Advisory Council met in Helena on January 14.  Becky Berger of the of the State 911 Program office discussed a contract the Public Safety Services Office signed with L. R. Kimball and Associates who have been hired to develop a recommendation to the State and the 9-1-1 Advisory Council on implementation of the Statewide Deployment Plan.  Minutes of the meeting are found at http://www.discoveringmontana.com/itsd/policy/councils/911/911_Mtg_01-15-04.doc
The State’s Public Safety Services Office (PSSO) web site is found at: http://www.discoveringmontana.com/itsd/techmt/publicsafety.asp
Wireless Communications and 911 Expo.  The Montana Public Safety Services Office is sponsoring an exhibition of wireless communications services and technologies in Helena on March 9-11.  The Expo will feature emergency telecommunications technology and services, and is geared to emergency personnel, elected officials and the general public.

National Lieutenant Governors Association conference.  The NLGA will be meeting in Big Sky this July 7-10.  Montana Lt. Gov. Karl Ohs is Chairman of the NLGA.

The Montana Cooperative Development Center (MCDC).  The MCDC Board met in January to review proposals from four parties interested in providing “host” services to the newly established independent non-profit.  The Board chose as MCDC’s new home the headquarters of the Montana Farmers Union in Great Falls.

Federal File

Public Interest “Standards” for Designating ETCs.  On January 22, the FCC approved seven of eight requests for designation as an eligible telecommunications carrier (ETC) by Virginia Cellular.  Nothing new there!  (Why states abdicate their clear responsibility to establish ETCs is incomprehensible.)  However, in making its decisions, the FCC established for the first time a set of minimum public interest criteria by which future ETC designations should be measured.  (The federal Commission then proceeded to give short shrift to many of the standards it established, in approving seven of the eight ETC applications.)  Nonetheless, the Virginia Cellular orders provide the beginning of a deeper consideration of the ramifications of granting multiple ETCs in rural areas.  (MTA’s monthly commentary, 1/28/4, discusses the Virginia Cellular orders.  Go to our web site for a copy at www.telecomassn.org.)  For example, the FCC stated that the value of increased competition, by itself, is not sufficient to satisfy the public interest test in designating rural ETCs.  The Commission established certain factors to consider, including fact-based analyses of the potential benefits of competitive choice, economic effects of multiple ETC designations on the universal service fund, whether benefits outweigh costs, unique advantages and disadvantages of a competitor’s service offerings and the ability of an applicant to deliver services throughout the designated service area within a reasonable time.  The FCC importantly noted that the burden of proof lies with the applicant, and equally important, established an annual report mechanism by which the ETC must verify that its promises made during the application process are actually satisfied after designation (if granted).  FCC Commissioner Kevin Martin was the only dissent in the 4-1 approval of the Virginia Cellular orders.  MTA concurs with his admonition that “mobility,” while an interesting feature to consider in a competitive analysis, is not a universal service factor, as the majority apparently held.
Voice over Internet Protocol (VOIP), cont’d.  As usual, much occurred in January on this hot topic.  At the FCC, Chairman Michael Powell is reported to have implied that universal service can “go away” now that VOIP has arrived.  (He appears to have neglected: 1) the law--§254 of the federal Telecommunications Act provides for promotion and advancement of universal service; and, 2) the marketplace, where consumers depend on a ubiquitous telecommunications infrastructure.  Don’t forget that companies like Vonage don’t own any infrastructure; they merely provide an application which in turn rides on the national infrastructure.)  
Meanwhile, both Congress and national associations are clamoring for a decision on AT&T’s petition to the FCC to exempt AT&T’s VOIP service from access charge requirements.  (MTA filed comments and reply comments in this proceeding as well as the Vonage petition to treat VOIP as an “information service.”.  They can be found on our web site at www.telecomassn.org.)  AT&T’s VOIP service uses the public switched telephone network (PSTN) at both the originating and terminating ends of a phone call.  Other VOIP services use varying degrees of the “traditional” telecommunications network infrastructure; however they all hold themselves out as alternatives to “phone services,” and in MTA’s considered opinion therefore are legitimately classified as “telecommunications services.”  
On the other side of the “let’s-make-a-decision-yesterday” debate on the AT&T docket is the FBI.  In a January 28 letter to the FCC, the Bureau asked the Commission not to make a decision in the AT&T or any other VOIP docket until they (FBI) come up with some new rules for enforcing CALEA (wiretap) requirements in a broadband/VOIP environment.  Also in the “go slow” column are cities and counties.  They wrote to the FCC in January urging further consideration of the effects of VOIP on 911 emergency services.  They also raised the tax issue, noting that VOIP uses city/county infrastructure.  “VOIP providers should pay a fair share of the taxes in a broad based taxation system,” their letter urged.
In yet another VOIP development, the cable guys have weighed in with their own suggestion on how to classify this VOIP stuff.  The National Cable & Telecommunications Association (they changed their name from National Cable Television Association) suggested in a February 2 white paper that cable-modem based VOIP might be subject to Title II telecommunications consideration if the service: 1) uses North American Numbering Plan resources; 2) transmits calls through the PSTN; 3) is presented as a possible replacement to “plain old telephone service;” and 4) uses IP transmission between the end user and the service provider.
Access Charge Reform.  The FCC wants to “refresh” the record on reconsideration of rules adopted six years ago as part of the Commission’s access reform docket.  Meanwhile, industry parties continue to meet as the intercarrier compensation forum (ICF) to see if there’s any common ground to be found between LECs and IXCs on the future of the access charge regime.  Net payers of access of course would like to see access go away.  (It should be noted that there are those who don’t pay access already and are getting a free ride, which they’d like to keep—legal considerations notwithstanding.)  Net recipients of access (like rural telcos), on the other hand, naturally point to the need to pay for services and infrastructure investments.  And the twain might meet…
FCC Biennial Review.  The FCC’s Wireline Competition Bureau is looking for a few good regulations to eliminate in WC Docket 02-313.  The bureau is looking for recommendations to modify or repeal certain outdated or expired provisions of jurisdictional separations rules as well as other rules that may no longer be necessary.
Telemarketing Rules.  On January 29, the FCC’s telemarketing rules took effect, requiring telemarketers to transmit caller ID information, either calling party number (CPN) or automatic number identification (number and telemarketer’s name if available from the carrier).
In Congress:
VOIP.  Sen. John Sununu (R-NH) is drafting legislation intended to isolate VOIP from treatment as a telecommunications service.  According to press reports, he is consulting a host of VOIP providers and other VOIP advocates, without including any telecommunications service providers, of which there are at least 12 in his state.  As with so many policymakers who have been enamored with VOIP, it appears Sen. Sununu wishes to treat similar services differently, despite rules to the contrary regarding competitive neutrality and the effect on infrastructure investment.  NTCA, meanwhile, sent a letter to all Senators urging them to think twice before supporting Sen. Sununu’s bill.  “VOIP is offered directly to the public as a telephone service for a fee,” NTCA said.  It should be subject to universal service, public safety, and access just as any other telecom service.  
VOIP Hearing.  The Senate Commerce Committee has announced its plans to hold a hearing on VOIP policy in February.  A witness list and agenda have not yet been released. 
Baucus signs Primary Line Support Letter.  Last month’s Connection mentioned that Senator Conrad Burns had signed a letter to the FCC urging opposition to a proposal expected from the Federal State Joint Board on Universal Service to limit universal service support to primary lines only.  The Connection neglected to mention that Sen. Max Baucus also signed the letter to the FCC.  
In the Courts:

Municipal Telephone Networks.  The U.S. Supreme Court is considering whether §253 of the Telecommunications Act prohibits governments from owning telecommunications networks.  Section 253 preempts states from prohibiting “any entity” from providing interstate or intrastate telecommunications services.  Missouri law prohibits political subdivisions from offering telecom services or facilities.  Conflicting lower court decisions focus on whether “any entity” applies to governments.  One court said “entity” includes government bodies; the other did not.
Telecom Act and Antitrust.  The Supreme Court on January 14 decided that telephone customers of Bell companies do not have standing to bring a class-action antitrust suit against a Bell Company (Verizon) for failing to open its network to competitors.   The Telecommunications Act provides sufficient remedy and regulatory oversight, the Court determined.
Studies and Stats
Video Relay and IP Relay Services.  The National Exchange Carriers Association (NECA) projects growth rates of 79% in IP relay service and 196% in video relay services through June, 2004.
Intercarrier Compensation.  NTCA issued a study on January 13 finding that rural local exchange carriers with fewer than 100,000 access lines stand to lose an estimated $2 billion per year in revenues if the FCC adopts a “bill and keep” method of intercarrier compensation.  Under bill and keep, carriers recover all of their investment costs from their customers only.  If a carrier has high costs and few customers, like all of Montana’s independent carriers, it’s a tall order for Montana consumers to foot the bill.  Indeed, that’s why there are universal service and access charges: to help recover those costs to make telephone service accessible, affordable, and comparable to the service found elsewhere in the country.
Broadband Growth.  The Telecommunications Industry Association (TIA) estimates a $25 billion investment in broadband technology this year, up from $13 billion last year.
MTA Matters
Hot Springs Telephone Company Joins MTA:  MTA is pleased to welcome Hot Springs Telephone Company into its membership.  HSTC serves over 800 access lines in Lake and Sanders Counties.
Questions or Comments?

If you have any questions, want more information, or have any comments, please feel free to call or write MTA at 406.442.4316, or email gfeiss@telecomassn.org.

For past editions of The Connection, see MTA’s web site at www.telecomassn.org
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