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Dates & Deadlines

March 1.  FCC Form 477, local competition and broadband reporting form due at FCC.

March 3.  (extended.)  Reply brief due regarding Mid-Rivers Cellular objection to MTA motions to compel replies to certain data requests in D2003.8.105, application for designation as eligible telecommunications carrier (ETC). 

March 4.  Property Tax Reappraisal Cte.  Helena.
March 9.  Statewide Interoperability Executive Council (SIEC).  Helena.

March 10.  Economic Affairs Interim Committee.  Helena.

March 10-11.  Wireless Communications and 911 Expo.  Helena.

March 12.  Final day for prehearing memoranda in D.2003.1.14, Western Wireless ETC application.  Helena.

March 17.  Hearing commences on D.2003.1.14, Western Wireless ETC application.  Helena.

March 18.  First FCC Internet Policy Working Group Meeting, to focus on 911/E911 issues related to Internet-based communications.  Washington.

March 19.  Information Technology Board.  Helena.

March 22-24.  NTCA Legislative Conference.  Washington.

March 25.  Energy and Telecommunications Interim Committee.  Helena.

March 25-26.  Tax Reform Legislative Interim Committee.  Helena.
March 31-April 1.  Spring Plant Workshop.  Havre.
April 1.  Form 499-A, Telecommunications Reporting Worksheet is due at the FCC.

April 1.  Deadline for filing updated cost sheets for structure moves.  PSC Rules require annual updating of information.

April 2.  Education and Local Government Interim Committee.  Helena.

April 25-28.  WTA Spring Convention.  Las Vegas.

April 28.  Property Tax Exemption Legislative Interim Committee, Helena

April 30.  Revenue and Transportation Interim Committee.  Helena.

May 5.  Economic Affairs Interim Committee.  Helena.

May 12.  E911 Advisory Council.  Helena.

May 26.  E-Government Council.  Helena.

June 3-4.  Energy and Telecommunications Interim Committee.  Helena.

June 16-17.  Accounting and Office Manager Workshop.  Lewistown.
June 25.  Economic Affairs Interim Committee.  Helena.

July 7-10.  National Lieutenant Governors Association Conference.  Big Sky.

July 9.  Revenue and Transportation Interim Committee.  Helena.

July 28-30.  MTA 2004 Annual Meeting.  Lewistown.

August 18.  E-Government Council.  Helena.

August 20.  Economic Affairs Interim Committee.  Helena.

Sept. 9-10.  Energy and Telecommunications Interim Committee.  Helena.

Sept. 9-10.  Revenue and Transportation Interim Committee.  Helena.

Sept. 12-15.  WTA Fall Convention & Showcase.  Dallas.

Nov. 17.  E-Government Council.  Helena.

Dec. 1-2.  MTA 24th Annual Showcase.  Billings.

Legislative Ledger

Tax Reform.  The Tax Reform Study Committee met on February 19 and 20.  The Committee continues to evaluate alternative tax reform proposals and to analyze approaches to evaluating the existing tax structure in Montana.  (See Revenue and Transportation Committee, below.)  Tax Reform is scheduled to meet next on March 25 and 26.  The Property Tax Reappraisal Study Committee met in Helena on March 4, and the Property Tax Exemption Study Committee is scheduled to meet on April 28.  Minutes and a plethora of related material on the interim committee’s work is on the Department of Revenue’s home page, http://www.state.mt.us/revenue/css/default.asp under “What’s New.”
Education and Local Government.  As reported in last month’s Connection, the Local Government subcommittee of the Education and Local Government Interim Committee invited MTA to its April 2 meeting to discuss government franchise, privatization and government competition matters in greater detail.  (The full Interim Committee also is meeting on April 2.)
Energy and Telecommunications Interim Committee.  The Committee will meet next in Helena on March 25.  Universal systems benefits (low-income energy assistance) is on the agenda.  For more details, go to http://www.leg.state.mt.us/css/committees/interim/2003_2004/energy_telecom/default.asp
Economic Affairs Interim Committee.  The Committee meets on March 11, to focus on workers compensation issues as directed by SJR17.  The Committee’s agenda also includes venture capital and business development initiatives.  More can be found at: http://www.leg.state.mt.us/css/committees/interim/2003_2004/econ_affairs/default.asp
Revenue and Transportation Interim Committee.   RATIC met on February 13 to discuss taxation and valuation of electrical generation property.  Gene Walborn, DoR, discussed (again) the various methods used for valuation of centrally assessed utility property.  Avista’s tax director urged use of the capitalization assessment methodology as opposed to the income or market value approach, and noted that Montana is the only state with a number of tax classes for different types of property, all taxed at different rates.  Also noteworthy was a suggestion from Committee member, Sen. Vicki Cocciarella, to explore merging Class 8 and Class 4 business property into a single class, taxed at 3%.  The Committee also heard a report from the Tax Reform Committee which found that if Montana were to eliminate income or property tax (in lieu of instituting a sales tax), taxpayers would pay more to raise the same amount of revenue as a result of the loss of federal deductibility.  Ironically, the State of Washington is debating whether to institute an income tax as Montana contemplates (again) the opposite.  Regarding taxation of Class 8 business equipment (continuing discussion on whether and when the statutory “trigger” would reduce business property tax to 0%), staff noted that Montana falls in the “middle of the pack” when measuring effective business tax rates.  RATIC’s next meeting is April 30.
Regulatory Review

PSC Work Session: 3/4/4

MITS/MTA ETC Rulemaking Petition.  (NOTE: MTA and MITS jointly filed on February 13 a petition for rulemaking to establish minimum standards and guidelines for designating rural eligible telecommunications carriers—ETCs—in Montana.  See “Other Regulatory” items, below.)  Chairman Rowe distributed an email to staff prior to the Work Session, in which he recommended issuing a Notice of Inquiry (NOI) prior to issuing a Notice of Proposed Rulemaking (NPRM).  An NOI would state “that the Commission intends to issue an NPRM.”  He noted that mid-April (60 days from the date of the filing of the petition) is the target date for an NPRM.   Rowe’s memo asked if the NPRM should be “broadened” to include nonrural ETC applications, and whether other issues should be explored, based on the recent Federal-State Joint Board recommendations on ETC designation (see Federal File, below).  He suggested an April 1 deadline for NOI comments.  Finally, the memo asked whether comments should be solicited regarding a stay of nonrural applications.
Mike Lee, staff economist, noted that staff supported issuing an NPRM.  He added it would be appropriate to include nonrural CETC applications under a rulemaking proceeding.  Staff recommended deferring discussion of staying current ETC applications until the Commission’s next (3/11) work session, since comments on a motion to stay such proceedings were due on 3/5.  (MTA filed a response on 3/5 in support of the Motion to Stay current rural ETC proceedings.  The deadline for responses was extended to 3/12.)
Cmr. Jergeson moved to issue an NOI.  Staff suggested an NOI could be turned around quickly, with comments due as early as March 19 or 22 (although April 1 was mentioned as a possible deadline, too).  Cmr. Schneider reiterated the importance of including nonrural ETC applications in a rulemaking.  Rowe said that an NOI can ask parties whether an NPRM should include nonrural CETC applications.  The motion to issue an NOI, and a subsequent NPRM by mid-April was adopted, 5-0.
PSC Work Session: 3/2/4

N2004.1.14.  PSC Protective Order Process and Rules.  In continuation of the Commission’s discussion of protective orders pursuant to the recent Montana Supreme Court decision in Great Falls Tribune (GFT, see below), Chairman Rowe mentioned he had disseminated Oregon’s Protective Order Process and Rules to Commissioners.  

Proposed Revision to Qwest MOU on Long-Term PID Administration Facilitator Payment.   Utility Division Administrator, Kate Whitney, informed Commissioners that Qwest had been deducting the amount that Montana owes to the post-271 performance indicator (PID) Administrative facilitator from their payment of fines to the State.  Qwest does this in other states.  The original Memorandum of Understanding (MOU) had Montana receiving all the funds, then paying back to Qwest the owed amount; then Qwest would forward payments to the facilitator.  Staff recommendation to amend the MOU to reflect more closely the current practice was adopted, 4-0.

PSC Work Session: 2/26/4

D2002.12.153.  QLD.  Protective Order (PO).  Commissioners adopted, 5-0, staff recommendation to issue a PO, subject to modifications that may be made pursuant to any rules changes as result of GFT.  

Interconnection Agreements (ICAs).  Staff asked for authority to issue dozens of notices, orders or amendments, as appropriate, on a list of interconnection agreements.  Staff recommended in a few instances notifying applicants to obtain amended ICAs.  A motion to approve/deny/modify ICAs as outlined in staff memo was adopted, 5-0.

WinBack settlement.  Chairman Rowe asked Commissioners to reconsider their previous vote on allocation of Qwest fines as a result of a settlement reached in PSC v. Qwest for illegal promotion activity by Qwest.  He recommended instead allocating $90,000 to Energy Share, and $10,000 to CLECs.  Commissioner Schneider dissented, noting the Commission already had directed additional support to low income energy consumers from unexpended NWE funds ($1.7M).  He noted the WinBack settlement is a telecommunications, not energy, case.  Commissioners adopted Rowe motion for redirecting funds, 4-1 (Schneider opposed).

D2003.12.170 and D2003.1.8.  Western Montana EAS.  Staff attorney, Martin Jacobson, briefed Commissioners that previously the Commission had denied joinder to Ronan Telephone Company (RTC) and other parties seeking to broaden a Blackfoot Telephone Cooperative (BTC) EAS application (D2003.1.8).  The Commission instead decided to open a separate docket (D2003.12.170).  RTC and Hot Springs Telephone Company (HSTC) applied for separate dockets.  Also, BTC and other parties entered a stipulation, which seeks, as near as possible, a concurrent process between the dockets.  BTC would delay implementation for 120 days to allow RTC and HSTC to catch up.  Martin recommended approving the stipulation and proceeding with BTC at normal pace (now in cost analysis/rate design).  Further, Martin recommended interim approval of RTC/HSTC community of interest findings, pending receipt of additional information.  Cost analysis/rate design for RTC should be 90 days from 2/23.  Rowe moved to approve the parties’ stipulation, proceed with BTC phase II, grant interim approval for community of interest for RTC/HSTC allowing discovery to go forward, and to allow 90 day cost analysis/rate design phase for RTC/HSTC.  Commissioner Brainard  indicated he’d received a number of petitions from consumers who don’t want to see any sort of rate increase as a result of this EAS proceeding.   Rowe responded that such concerns should be factored in by parties as they consider their rate design proposals.

PSC Roundtable on Protective Orders: 2/26/04

The Commission held a roundtable to entertain comments from parties in light of the recent Supreme Court decision in Great Falls Tribune (GFT), et al. v. PSC and the effects of the decision on the Commission’s protective order procedure.  Mary Wright, attorney for the Montana Consumer Counsel (MCC) commented that the Court’s emphasis on an affidavit process may vitiate any current rules permitting information to be protected prior to a Commission finding that protection is warranted.  The Commission must make an affirmative finding that information is subject to PO.  However, interim POs may still be permissible given their short duration (10 days).

John Alke, attorney for MDU and Qwest, commented that he would never allow a client to pursue an interim PO if there were any possibility that an interim protection could be reversed.  Orders must be reliable.  Alke also opposed any rules that would allow a Commission reconsideration process for POs.  A party may re-submit a request for PO if denied; but “reconsideration” should take place at District court.

Great Falls Tribune (GFT) argued that even if parties don’t challenge a request for protective order, the Commission must ensure that the public’s right to know is protected.  She disagreed with Alke’s opposition to a reconsideration rule/process.  Parties may seek reconsideration, or go to Court; information should remain secret during that process, subject to in camera review.  She suggested a new rule to provide a “checklist” of items the Commission believes would satisfy a motion for protective order.

Commissioners remained unconvinced that any new PO rules should not include reconsideration or other procedural due process matters related to proper exhaustion of administrative remedies.  They concurred with GFT recommendation for a “checklist” for parties to follow if/when applying for PO.  Parties were given 10 days to file post-roundtable comments.

PSC Work Session: 2/18/4

Telecom Regulation in Montana.  Monica Tranel recommended that the Commission develop rules that would provide competitive carriers with a consistent reference for operating in Montana.  Kate Whitney added that the 1997 Montana Telecommunications Act required registration of all telecom carriers.  The law also required carriers to file tariffs.  Staff requested a waiver of tariffs for resellers, which subsequently was extended to CLECs.  Currently, there’s no economic rate regulation for CLECs and resellers.  However, service quality and consumer protection regulation applies to both.  

Cmr. Schneider asked if there’s any distinction between treatment of UNE-P CLECs or facilities-based CLECS.  Kate answered no.  Rowe suggested that the Commission needs to know who’s out there and needs a way to deal with customer service matters.  He indicated that the “other common carrier” (OCC) model “has virtue” as a means to look at CLEC services at least as they concern residential consumers.  He wondered what other states are doing for UNE-P CLECs, and added that the Commission should get its service quality rules out the door.  Other issues that “make sense” include carrier-to-carrier, interconnection matters. 
Cmr. Brainard voiced concern that consumers need sufficient awareness of what is being offered by whom so that they have an opportunity to be informed and are not surprised.  

Monica urged that the commission act to affirmatively develop a consistent regulatory approach.  Kate suggested it would be worthwhile first to gauge how broad such a proceeding would be.  She indicated that certain rules may be appropriate, such as the “no surprises” rule that Brainard mentioned, or wholesale rules (carrier-to-carrier).  She stated that other work can be done without even getting into economic rate regulation.

Rowe suggested a roundtable to “scope” issues, prior to engaging in formal rulemaking.  He moved to direct staff to “scope” issues relating to competitive carriers.  Transparency and efficiency of the process for entry are good objectives for such an endeavor.  He added that the issue might include what to do if a cable company offers telephone service as an alternative to incumbent’s regulated service.  Motion agreed: 5-0.

D2003.10.153.  QCC Motion for Reconsideration.  Monica informed Commissioners that she had drafted an Order per discussion from previous week (see Work Session, 2/10/4, below).  Rowe noted that the Commission had wanted an interim order that doesn’t go too far to settle “live” issues.  Order granting reconsideration on limited interim basis was adopted, 4-1 (Jergeson opposed).

N2003.10.149.  Qwest Volume Discount Plan.  Kim Moran told Commissioners that Qwest had refiled its tariff for a volume discount promotion.  The Commission had rejected Qwest’s first tariff transmittal as too general, and in violation of Commission rules.  Staff recommended approval of the tariff as modified.  Staff further recommended that all future filings be consistent with staff’s recommended tariff filing requirements as stated in a 1/16/4 memorandum.  The requirements will be enumerated in the Notice of Commission Action.   Tariff and staff recommendations were adopted, 5-0.

PSC Work Session: 2/17/4

Great Falls Tribune, et al. (“Media”) v. PSC.  Petition for Payment of Attorney fees.  Martin recommended objecting to media’s request to pay $45,000 of attorney fees.  
First, he stated that the media did not follow proper procedure by exhausting its administrative remedies.  Second, attorney fees are awarded to the prevailing party; Media did not prevail on any issue, in Martin’s opinion.  Third, the Commission did not oppose all Media arguments.  Since award of fees is based on opposition to arguments, not all attorney fees would be considered relevant even if the Court determined that the Commission needed to pay.  Fourth, Media did not prevail on any of the five issues discussed by the Supreme Court.

Commission Counsel, Robin McHugh noted that Media may have a different spin on the “did not prevail” argument.  As far as exhaustion issue, Media may have followed procedure under protest and same issues would have resulted.  In conclusion, Robin agreed with “aggressively” challenging the claim for attorney fees.

Rowe agreed.  Schneider believed feared paying fees would put substantial burden on the state for following the procedures (in Mountain States) that existed at the time.  Robin added that the Commission has had trouble convincing both District and Supreme Court of Schneider’s arguments. 

Martin noted that the Court has determined that award of attorney fees from a state agency is not to be considered a penalty.  Further, the Commission could incur more attorney fees by challenging this petition.  However he recommended pursuing anyway as a matter of principle.

Schneider motion to oppose aggressively any payment of attorney fees was adopted, 5-0 (Brainard by proxy).  

PSC Work Session:  2/10/4

D2002.12.153.  QCC Motion for reconsideration.  Staff attorney Monica Tranel noted that on 1/19/04, Commissioner Schneider moved to reconsider denial of QCC (Qwest Communications) interim tariff and to direct staff to draft an order granting QCC interim approval, consistent with the other common carrier (OCC) rules adopted for QLD (Qwest Long Distance).  The motion included language directing QCC to move to consistent, statewide tariffs between Qwest affiliates.  Commissioner Brainard seconded the motion, which passed 4-1.  Commissioner Jergeson dissented.
Monica said that staff had granted the motion for reconsideration, based on the QLD Order.  Staff asked if the docket should be closed.  Chairman Rowe instead suggested granting reconsideration, moving ahead to approve interim rates, and then continuing with a revised procedural schedule.

PSC Work Session: 2/5/4

D2002.12.153.  Qwest Long Distance (QLD) Tariff.  Commissioners discussed a draft final order.  Monica Tranel pointed out that it is significant that resellers in Montana have not had to file tariffs.  This order requires QLD to file a tariff.  Cmr. Schneider said the distinction is that while QLD is a reseller, its relationship with Qwest is why it’s being treated differently.  Monica wanted to make clear that QLD’s affiliate status and transitional nature is reason for dealing with them differently.

The order would approve rates up to when the record was frozen.  Subsequent rates would move to the other common carrier (OCC) procedure upon compliance with disclosure requirements.  Monica said the order will provide interim approval of price lists on file until Commission concerns are alleviated.  The Commission will continue to monitor to see if QLD complies.
Commissioners discussed the intent of the order: to anticipate the merging of QLD into QCC, with a single statewide service/tariff offering.  Commissioners want to freeze marketing of QLD and require marketing QCC.  “They tell us how they will comply and if we’re satisfied then they can offer services/prices under the OCC structure.”  Commissioners voted, 4-1, to approve the tariff.  Jergeson dissented.  [Note: QLD Order issued, 2/12/4: Order No. 6479d.]
Other Regulatory

D2003.8.105.  Mid-Rivers Cellular (MRC) Application for ETC Designation.  As reported in last month’s edition of The Connection, MRC objected to several MTA data requests, and MTA replied with a motion to compel MRC’s replies.  MRC filed a brief on January 22 arguing its case for objecting to MTA’s requests.  MTA replied on March 3, arguing that MRC needs to reply to MTA’s data requests in order for the Commission to establish whether MRC’s application meets necessary public interest standards prior to any ETC determination.  
D2003.10.156.  3 Rivers PCS Application for ETC Designation.  MTA filed on February 26 a motion to intervene in 3 Rivers’ application for designation as an ETC.  A procedural schedule has not been set.  3 Rivers PCS (dba 3 Rivers Wireless) filed a petition for designation as an ETC in all of its service areas as well as the areas served by Qwest within the 3 Rivers Wireless license area.
D2004.2.23.  MTA and MITS Petition for ETC Rulemaking.  On February 13, MTA and MITS jointly filed a Petition for Rulemaking, urging the Commission to establish minimum standards for designating rural ETCs.  (See Work Session: 3/4/4, above.)  MITS and MTA argue that the Commission needs to look carefully at an applicant’s ability to provide quality service throughout the area it intends to serve.  Pointing to the FCC’s recent Virginia Cellular decision (see “Federal File,” below), the associations noted that competition, in itself, is not sufficient to determine public interest.  The burden of proof is on the applicant to demonstrate clearly (subject to rigorous, fact-based analysis) that benefits outweigh the economic costs of designating more than one ETC in a rural area.  The Petition further states that “the Commission’s ETC designation policies should be calculated to promote the principles set forth by Congress and ensure that services to rural subscribers are not degraded as a result of the ETC designation process.”  MTA and MITS recommended that any applicant for ETC designation demonstrate definitively that it

· can serve the entire area for which it seeks ETC designation; 

· can meet network congestion and service quality standards;

· can prove that its costs justify receiving funding support; and 

· can provide equal access (1+ dialing) to long distance carriers of the customer’s choosing.

Motion to Stay Current ETC Proceedings.  MITS also filed on February 13 a Motion to Stay existing rural ETC applications.  Responses were on March 5 (extended to March 12).  MTA filed in support of the motion on March 5, asserting that the Commission should establish guidelines prior to making determinations as to the merits of individual ETC applications.  Uniform standards, as proposed in the joint MITS/MTA Petition for Rulemaking, can help establish a consistent approach by which to measure the merits of individual ETC applications, as opposed to proceeding in a piecemeal manner which may lead to the establishment of inconsistent or premature precedents.  MTA also referenced the FCC’s Virginia Cellular decision, the Federal-State Joint Board Recommendation (see Federal File, below), and Nebraska Public Utilities Commission “Nextel Order” (see below) which all strongly encourage states to subject all ETC applications to rigorous scrutiny, especially with regard to minimum qualifications of applicants seeking designation in rural service areas.  MTA also argued that the Commission has an opportunity to avoid having to “look back” at ETC designations to determine whether they may or may not have received appropriate rigorous scrutiny.  By granting the Motion, the Commission may proceed with a thorough and deliberate rulemaking that will help as a guide in considering current and future ETC applications.  Moreover, a stay would enable the Commission to put the horse before the cart by establishing standards first, and then proceeding efficiently with pending ETC applications, rather than having to deal multiple applications on a case-by-case basis absent well defined guidelines and expectations.  MITS subsequently, on March 9, broadened its request to stay all ETC applications including pending petitions for designating ETCs in nonrural areas.  
ARM 10.55.907.  Distance Learning.  On February 24, MTA testified before the Board of Public Education regarding proposed amendments to rules regulating the provision of distance learning programs in Montana.  Citing the value of distance learning as a cost effective means of reaching students particularly in rural communities, MTA urged the Board to implement flexible rules that maximize the potential benefits of distance learning.  MTA expressed its concerns that the proposed rules were too inflexible and may hinder the widespread deployment of distance learning capabilities especially in rural communities were it is needed most. 
More Montana Matters

Election Watch:  The filing deadline for candidates register for public office is March 25.  Not much has changed since last month’s edition of The Connection.  So far, only Geoff Badenoch (D-Missoula) has registered for PSC District #4.  Sen. Debbie Shea has filed for PSC District #3.  Former Rep. Bob Raney (D-Livingston) has announced his candidacy for District #4.  House Speaker Doug Mood has yet to register; however he’s announced his candidacy for District #4.  Former State Rep. Brad Molnar (R-Billings) has announced his candidacy for District #2, but also has not filed.  Several other candidates are rumored to be considering runs, but they have not come forward formally, yet.
Listings of registered candidates for Governor, Secretary of State, Judgeships, Senate, House and Public Service Commission are on  the Montana Secretary of State’s web site at www.sos.state.mt.us/css/ELB/Candidate_information.asp.  
CI-95.  The Montana Secretary of State certified on February 12 a citizen’s petition to amend the Montana Constitution to eliminate property taxes, income taxes and car rental taxes and replace them with a 5% transaction tax.

E-911 Advisory Council.  The 911 Advisory Council meets in Helena on March 10.  L. R. Kimball and Associates will discuss their recommendations for implementation of the Statewide Deployment Plan.  
Minutes of the Council’s proceedings are found at http://www.discoveringmontana.com/itsd/policy/councils/911/911_Mtg_01-15-04.doc
The State’s Public Safety Services Office (PSSO) web site is found at: http://www.discoveringmontana.com/itsd/techmt/publicsafety.asp
University System Economic Development Initiatives.  The Montana University System is “making a concerted effort to expand the university system’s role in economic development,” according to a recent email from Montana’s chief development officer, David Gibson, and Commissioner of Higher Education, Sheila Stearns.   And they’re looking for a few good men and women with expertise and experience in one of the six focus areas of their initiative: 1) access to 2-, 4-, and advanced-degree education; 2) worker training; 3) technology transfer; 4) entrepreneurship and small business development; 5) partnerships with state government; and 6) generating direct economic growth through the university system.  Anyone interested in contributing time and resources should contact Chelsi Dupler at the office of the Commissioner of Higher Education at cdupler@oche.montana.edu.
Department of Revenue.  The Department reminds Montana employers that they no longer have to file quarterly reports to reconcile withholding payments.  Reconciliation needs to be performed only annually.  The Department also has launched a Web-based “Business Tax Express” service for filing and/or paying withholding taxes.  Go to www.discoveringmontana.com/bustax.  Meanwhile, the Department of labor and Industry is accepting unemployment insurance filings and payments online at www.wow.dli.state.mt.us/wow_init.htm.  Finally, Department of Revenue Director, Linda Francis, on February 8 announced her retirement from the position after less than a year on the job.  A replacement has not been named.
ARMs on the Web.  The Montana Secretary of State announced that the Administrative Rules of Montana are now on the Web at www.arm.sos.state.mt.us
Information Technology Board.  The ITB met on February 20 to review its Strategic Plan for IT, FY 2006-2007.  It planned to submit the plan to the Governor for review by March 1, and to approve the final plan at the next ITB meeting in Helena on March 19.
Federal File

Nebraska PSC Denies NEXTEL ETC Application.  As reported in last month’s edition of The Connection, the FCC on January 22, granted in part and denied in part a series of applications by Virginia Cellular for designation as an ETC serving both rural and nonrural areas of Virginia.  The FCC established for the first time a set of minimum public interest criteria by which future ETC designations should be measured.  For example, applications should be subject to rigorous, fact-based analyses of the potential benefits of competitive choice, economic effects of multiple ETC designations on the universal service fund, whether benefits outweigh costs, unique advantages and disadvantages of a competitor’s service offerings and the ability of an applicant to deliver services throughout the designated service area within a reasonable time.  The FCC importantly noted that the burden of proof lies with the applicant, and equally important, established an annual report mechanism by which the ETC must verify that its promises made during the application process are actually satisfied after designation (if granted).
Shortly after the FCC’s important Virginia Cellular order, the Nebraska PSC issued an order on February 10 denying an application by Nextel for designation as an ETC in Nebraska.  Among the reasons for denying Nextel’s application were:
· Competition does not in itself satisfy public interest;
· Standards of competitive neutrality are not met;
· Applicant cannot base public interest determinations on generalized assertions;
· Applicant must show a clear plan for providing service throughout the area for which it seeks designation as an ETC;
· Public interest applies to rural and nonrural areas;
· The Telecommunications Act does not require multiple ETCs particularly in rural areas; 
· All ETCs should meet equal access, service quality, and other requirements ;determined by the Commission
· There was no guarantee that applicant needed universal service support; in fact, subsidies could result in a windfall for the applicant; and
· Perhaps the Commission’s earlier approval of a WWC ETC application “wasn’t rigorous enough and tailored enough to the goals of universal service.”

Joint Board Issues ETC Recommendations.  On February 27, the Federal-State Joint Board on Universal Service issued its long awaited recommendations regarding designation of ETCs.  The Joint Board failed to tackle one of the most significant issues regarding current FCC policy on ETCs: allowing competitive ETCs to receive the same level of universal service support as the incumbent carrier.  This “equal support” rule is responsible for most of the growth in demand for universal service support, and is threatening the long term viability of universal service itself.  The equal support rule has motivated wireless carriers in particular to seek ETC status simply to pad their bottom lines, since support received has nothing to do with the actual costs of providing universal service.   (A Legg Mason analyst recently commented that universal service support to wireless carries is “almost 100 percent margin.”)  However, the Joint Board did conclude that state Commissions should consider the effect of their decisions on the size and growth of the universal service Fund. 
The Joint Board also recommended, in a 5-3 decision, to limit support to only “primary” lines.  Montana PSC Chairman, Bob Rowe, a member of the Joint Board, dissented to the primary line restriction.  
Significantly, the Joint Board recommended a series of public interest guidelines for the FCC and states to follow in reviewing ETC applications.  For example, states should conduct rigorous reviews of ETC applications and apply strict standards to ensure minimum qualifications of applicants.  Applicants should provide build-out plans that demonstrate their ability to serve complete service areas for which they seek ETC designation, and they should be able to demonstrate their ability to remain functional during emergencies.  States should consider both benefits and public costs in their determinations.  In particularly high cost areas (like Montana), state Commissions should consider limiting the number ETCs given the propensity of high cot support to attract cream-skimming or margin-padding schemes.  Further, the FCC should seek comment on the applicability of the Joint Board-recommended guidelines on existing ETCs.
The FCC will seek comments on the Joint Board’s recommendations.  MTA is sure to be involved!

Voice over Internet Protocol (VOIP), cont’d.  
NPRM.  At its February 12 Open Meeting, the FCC initiated a major proceeding to examine VOIP issues.  The FCC’s press release said the FCC “recognizes not only that Internet services should continue to be subject to minimal regulation, but also that mechanisms to implement important social objectives, such as public safety, emergency 911, law enforcement access, consumer protections and disability access, may change as communications migrate to Internet-enabled services.”  MTA remains concerned that the FCC confuses technology with services.  Just because telephony is offered over the Internet doesn’t change the fact that it’s still telephony.  When telephone companies changed from step-by-step, to analogue, to digital, to optical switch technology, it didn’t change the nature of telephony using evolving technologies.  Yet the “internet” somehow is different.  (?)
Free World Dialup.  Also on February 12, the FCC approved a petition by Pulver.com to designate it’s “Free World Dial-up” (FWD) service as an information service and not a telecommunications service subject to various requirements and obligations that other telephone service providers must comply with.  The FCC, apparently with the FBI’s acquiescence, decided to punt to another NPRM the FBI’s concerns about the ability of VOIP to comply with the federal wiretap law (CALEA).  (Interestingly, Jeff Pulver, CEO of Pulver.com admitted that compliance with CALEA would be problematic at best.  Nonetheless, the FCC appears undaunted.)  The FCC determined that FWD is a “peer-to-peer” voice service which does not use the public switched telephone network (PSTN), and therefore cannot be considered a traditional telephone service.  While FWD may circumvent the PSTN, MTA disagrees with the FCC’s conclusion to designate the voice service as an information service.  First, FWD is a substitute for voice (i.e., telecommunications) service.  Second, the effect of the FWD decision is to encourage other “peer-to-peer” voice services to offer voice service substitution.  The FCC is bifurcating the telecommunications market by developing two distinct sets of “rules” for one kind of service.  One voice service can avoid “important social objectives,” while the other voice service cannot.  If allowed to continue, the nation’s public network will atrophy, and the principles of universal service will be meaningless.  

Level 3 Petition.  In another VOIP development, MTA joined with several other state telecommunications associations in opposing a petition by Level 3 to designate its voice service as an information service.  Unlike Pulver.com’s service, Level 3’s offering uses the PSTN on both originating and terminating Internet-based telephone calls.  (MTA’s comments are on our web site at www.telecomassn.org.)  
SmartNet, ND.  Meanwhile, North Dakota’s PSC has scheduled a March 30 hearing on a complaint filed by a group of telecom cooperatives against VOIP provider SmartNet.  The co-ops argue SmartNet is providing long distance service without paying access fees for access to the PSTN.
Broadband over Power Lines (BPL).  In another decision coming out of its February 12 meeting, the FCC proposed rules to “foster broadband deployment using the significantly untapped capabilities of the nation’s power grid.”  
Transit Traffic Complaint.  The Minnesota Telecom Alliance filed a complaint on February 12 with the Minnesota Public Utilities Commission against Qwest regarding unidentified traffic passing through Qwest’s tandem switches and terminating to other local telephone companies.  The Alliance requested that Qwest be required either to identify traffic delivered from its tandem switchers to ILECs or pay the ILECs their applicable charges for terminating all unidentified traffic.  Several other states are pursuing regulatory and/or legislative resolution of this common problem, which MTA brought to the fore in HB 641 in the 2003 Legislative Session.
MTA Matters
Annual Spring Plant Workshop:  Don’t forget to attend the Spring Plant Workshop in Havre, March 31 and April 1.  Go to our Web site at www.telecomassn.org for registration and agenda details.
Questions or Comments?

If you have any questions, want more information, or have any comments, please feel free to call or write MTA at 406.442.4316, or email gfeiss@telecomassn.org.

For past editions of The Connection, see MTA’s web site at www.telecomassn.org
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