[image: image1.jpg]MONTANA
TELECOMMUNICATIONS
ASSOCIATION




The Connection

© 2005.  The Montana Telecommunications Association

January 17, 2005
Dates & Deadlines

January 15.  Deadline for digital cellular and PCS carriers to file quarterly report to FCC regarding deployment of equipment to enable 911 calls by the hearing-disabled from text telephone (TTY) devices.
January 28.  Reply briefs due in Mid-Rivers Cellular application for ETC designation (D2003.8.105).

January 30-February 1.  USTA Telecom Leadership Conference.  Washington, D.C.
February 1.  Revised Form 499-Q reports due at FCC from carriers contributing $10,000 or more to universal service funding mechanisms.
February 1.  Deadline for wireline and wireless carriers to file semiannual number utilization report to FCC for blocks of numbers of 100 or more, including blocks used in number portability.
February 11.  Comment deadline for D2005.1.1, PSC initiated Notice of Inquiry into Qwest universal service fund receipts.

February 13-16.  NARUC Winter Meeting.  Washington, D.C.

February 13-16.  NTCA Annual Meeting.  San Antonio

March 1.  Reply comments in D2005.1.1, PSC initiated Notice of Inquiry into Qwest universal service funds.

March 1.  FCC Form 477, local competition and broadband reporting, due at FCC from carriers that serve 10,000 lines or more, or 150 broadband lines or more (including cable, wireless or other broadband providers).

March 30.  FCC Form 507, quarterly line count data, due to FCC from all competitive ETCs and carriers with ETCs in their areas.
April 3-6.  NTCA Legislative Conference.  Washington, D.C.

April 5-6.  Spring Plant Workshop.  Havre.

April 12-15.  WTA Spring Convention.  Kauai.

May 2-4.  OPASTCO Legislative and Regulatory Conference.  Washington, D.C.

June 6-9.  SUPERCOMM.  Chicago

August 23-26.  MTA Annual Meeting.  Polson.
October 23-27.  USTA Telecom ’05 Annual Convention.  Las Vegas.

November 30-December 1.  MTA Annual Showcase.  Billings.

Legislative Ledger

Legislature Convenes:  On January 3, Montana’s 59th Legislative Assembly was sworn into office.  Also taking office on January 3 were a new Governor, Brian Schweitzer, and three new Public Service Commissioners, Brad Molnar, Doug Mood, and Bob Raney.  

The leadership of the Legislature (as well as the Governor) moved from the Republicans to the Democrats.  The Senate Democrats enjoy a 27-23 majority.  In the House, there’s a 50-50 tie. In the case of a tie, the leadership is determined by the party of the Governor.  Sen. Jon Tester (D-Big Sandy) is Senate President; and Rep. Gary Matthews (D-Miles City) is Speaker of the House.  With the tied House, new House Rules permit the Parties to use twelve “silver bullets” to pull bills out of committee that died in committee on a tie vote. 
Go to http://leg.state.mt.us/css/sessions/59th/leaders.asp for a complete list of House and Senate leadership.  Senate committee assignments are at http://leg.state.mt.us/content/committees/standing/2005_senate_committees.pdf and House assignments can be found at http://leg.state.mt.us/content/committees/standing/2005_house_committees.pdf
Well over 2,300 requests for bill drafts have been submitted by legislators as of January 14.  MTA is monitoring over 230, many of which address taxation, education, employer and employee relations, and a variety of other general business matters.  Among these are proposals to eliminate the property tax “trigger” which would reduce the general business property tax rate from 3% to 0; and proposals to institute a gross receipts tax instead of a corporate income tax.

Following is a list of the bills more directly related to telecommunications:
· HB106.  Authorize PSC approval of utility asset acquisition or transfer.
· HB112.  Encourage teleworking.
· HB114.  Extend duration of historic right of way.

· HB153.  Protect energy utility assets from affiliate transactions (ring fencing).

· HB250.  Revise privacy in communications for emergency calls.
· SB224, and others.  Allow off-site, distance learning educational services.

· LC 802.  “211” health service referral number.
· LC808, LC913.  Eliminate spam.
· LC920.  Allow municipalities to issue and renew cable TV system franchises and to regulate CATV rates.

· LC922.  Authorize PSC initiation of rate cases for certain utilities.
· LC 1054.  Allow certain commercial activity on highway right-of-way.

· LC1033.  Small business regulation.

· LC1228, LC1938.  Revise law on excavation near underground utility facilities (“One-Call”.)
· LC1268.  Regulate internet tobacco sales.

· LC1386.  Generally revise telecommunications laws.
· LC1409.  Require Internet sales companies to maintain registered agent in Montana.

· LC1530.  Modify PSC authority for protective orders.
· LC1579.  Deployment and cost recovery of enhanced 911 services.

· LC1616.  Revise utility laws.

· LC1736.  Telecommunications service competition.
· LC1798.  Revise public hearing laws.
· LC1821, LC2201.  Ban or increase penalties for using cell phones while driving.

· LC1823.  State regulatory flexibility.

· LC1894.  Protections against computer trespass and spam.

· LC1953.  PSC funding for litigation.

· LC1957.  Revise fees charged by public service commission.

· LC1993.  Revise telephone low income assistance program.
· LC2006.  Authorize municipal membership corporation.

· LC2007.  Authorize municipal utility system.

· LC2009.  Executive commission on provider rates.

· LC2014.  Narrow use of eminent domain.
· LC2140.  Utility tax tracker.

· LC2230.  Define “public interest” in eligible telecommunications carrier designations

Tax Reform Study Committee.  The Tax Reform Study Committee identified over the Interim several proposals—without necessarily taking a position.  Most of these will show up as bills during the Session.  The proposals include:
· comprehensive tax reform that would implement a general retail sales tax to provide property and/or individual income tax relief;
· a gross receipts tax on the sales of "big box" stores; 
· a new soft drink tax; 
· prevention of further reductions in business equipment taxes; 
· repeal of certain provisions of Senate Bill 407 (2003) that reformed and reduced individual income taxes; 
· reduction of property taxes on certain mines, cooperatives, and utilities; 
· increase in the minimum tax paid by corporations in Montana;
· increase of gambling taxes;
· decrease and reform of taxes paid on bentonite mining in Montana; and
· added incentives for mining coal in Montana.

The Department of Revenue Biennial Report.  Dan Bucks, the Department’s new Director, presented the Department’s report to the House Taxation Committee.  The document can be found at:

http://www.discoveringmontana.com/revenue/formsandresources/biennialreports/biennialreports.asp
Regulatory Review

D2004.2.23, L-04.07.5-RUL – Montana Telecommunications Association and Montana Independent Telecommunications Systems – Petition for ETC Rulemaking.  On December 3, MTA and MITS testified in favor of proposed rules to establish minimum public interest standards to be used by the Commission in proceedings for designation of additional eligible telecommunications carriers (ETCs) in Montana.  (See MTA for a copy of our testimony.)   MTA and MITS had requested a rulemaking in February in a joint petition filed with the Commission.  MTA argued that if a company chooses to seek federal support as an ETC in Montana, it needs to comply with certain standards, including requirements that it will serve the entire area for which it seeks ETC designation and that it will provide a level of service quality that consumers would expect from an ETC.  MTA distinguished between providing competitive services and providing service as an ETC, for which additional obligations are conferred.  MTA also cited similar ETC conditions imposed by Federal Communications Commission’s ( FCC):

We conclude that the value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural areas.  Instead, in determining whether designation of a competitive ETC in a rural telephone company’s service area is in the public interest, we weigh numerous factors, including the benefits of increased competitive choice, the impact of multiple designations on the universal service fund, the unique advantages and disadvantages of the competitor’s service offering, any commitments made regarding quality of telephone service provided by competing providers, and the competitive ETC’s ability to provide the supported services throughout the designated service area within a reasonable time frame.  Further, in this Order, we impose as ongoing conditions the commitments Virginia Cellular has made on the record in this proceeding.   (FCC, Virginia Cellular decision, 1/04.)
At the December 3 hearing, opponents included Western Wireless (WW--d.b.a. Cellular One), Mid-Rivers Cellular, 3 Rivers Wireless, and Qwest.  In general, opponents argued that the Commission lacks jurisdiction over wireless carriers and therefore cannot impose requirements on wireless carriers.  Qwest further argued that any new ETC rules or standards apply only to companies seeking designation as competitive ETCs, and not retroactively to existing ETCs.  WW earlier had opposed even holding the hearing, arguing for a delay until later in 2005.  MTA pointed out that the rulemaking had been requested in February, and that parties had had plenty of time in which to prepare for the hearing.  
L-98.4.2-RUL/L-99.4.3-RUL – Telecommunications Service Standards Rules Revision.  The Commission held a rulemaking hearing on December 16 proposing new and amended rules requiring any regulated telecommunications service provider in Montana to meet a variety of specific service quality standards, reporting requirements and a plethora of other regulatory obligations.  There were no proponents of the proposed rules.  Opponents included MTA, Blackfoot Communications, 3 Rivers, CenturyTel, Mid-Rivers, Ronan & Hot Springs Telephone Companies, MCI, Qwest, and MITS.  MTA and others pointed out that the rules were anachronistic, and virtually irrelevant in today’s competitive telecommunications marketplace.  Today, consumers “vote” with their wallets, choosing their own mix of services and quality, obviating the need for regulatory micromanagement.  Further, the Commission lacks jurisdiction to regulate wireless and cable companies, among others; so any service standards miss the mark.  That is, the Commission’s proposed rules would not even apply to a significant (and growing) segment of the industry, resulting in a discriminatory regulatory burden imposed on only one segment of the industry.  (MTA notes that the Commission does have authority to impose certain conditions on ETCs as a result of its authority to designate ETCs; however it does not have authority to regulate non-ETC wireless and cable providers.)

D2003.1.14 – WWC Holding Co. (Western Wireless) – Application for Designation as an Eligible Telecommunications Carrier (ETC).  On October 22, the Commission granted a petition by Western Wireless (WW—d.b.a. Cellular One) to be designated as an eligible telecommunications carrier (ETC) in certain areas served by Qwest.  MTA, MITS and the Montana Consumer Counsel opposed WW’s application arguing among other things that WW failed to demonstrate that granting its application was in the public interest.  MTA differentiated between WW’s competitive services and WW’s interest in seeking ETC status.  WW already provided competitive service to over 85% of the areas for which it was seeking ETC designation.  Obtaining ETC designation would  constitute a public subsidy of its competitive operations, with no compelling public interest benefit.  Rather than celebrating its ETC victory, WW instead decided to file a motion for reconsideration of the Commission’s order.  WW protested that the Commission imposed certain public interest conditions in addition approving its ETC application, arguing that the Commission lacked authority to impose such conditions, and that a rulemaking would be required if any conditions were to be established.  (It is interesting to note that WW subsequently opposed the rulemaking proceeding, too.)  However, the federal Telecommunications Act delegates to state commissions the responsibility to designate ETCs and to determine whether such designation satisfies the public interest.  If one accepted WW’s argument that additional conditions were not permissible, then the FCC’s own public interest conditions (in Virginia Cellular, for example) would also be out of order, under WW’s reasoning.  
At a December 12 work session, Commission attorney Martin Jacobson recommended that Commissioners approve WW’s motion for reconsideration, thereby removing the Commission’s public interest conditions from its October order.  However, as a result of removing the conditions, Jacobson advised the Commission to reverse the October order granting WW’s  ETC designation, since without conditions, the designation no longer would satisfy the Commission’s public interest criteria.  Commissioners instead decided to deny WW’s motion for reconsideration, but to suspend WW’s ETC designation until public interest rules are established.  (MTA had made a similar suggestion in response to WW’s motion for reconsideration.)
But at its work session on December 21, Commissioners reconsidered their previous order on reconsideration.  Instead of suspending WW’s ETC designation, they reaffirmed the initial order, granting WW’s ETC designation, and reinstituting the initial order’s public interest conditions.  
Montana Consumer Counsel (MCC) also had filed a motion for reconsideration, arguing that the Commission’s initial order granting WW’s ETC designation failed to provide that any support received by WW as a consequence of its ETC designation should be limited to new or captured lines.  The Commission’s order deferred this issue to the FCC, as did the Commission’s order on reconsideration. 

D2003.8.105 – Mid-Rivers Cellular (MRC) – Application for ETC Designation.   The Commission held a hearing in Miles City on 10/27 on MRC’s application for ETC designation.  As in the WW docket, MTA, MCC and MITS opposed MRC’s application.  Opponents argued that the MRC docket was procedurally flawed, and that MRC had failed to meet certain standards of evidence and consequently failed to demonstrate how or whether its application would satisfy public interest standards required under law.  For example, it was not certain whether MRC could even provide service throughout the area for which it sought ETC designation.  Moreover, it was not certain what the “area(s)” were for which MRC was seeking designation, since MRC “amended” its application in mid stream circumventing due process standards.  MTA and others filed post-hearing briefs on December 17.  Reply briefs are due on January 28.  
D2003.2.23 – 3 Rivers Telephone Co-op, Inc. – Petition for Designation as an Eligible  Telecommunications Carrier in Shelby, Montana.  On the same day (12/10/4) the Commission voted to suspend WW’s ETC designation on reconsideration, Commissioners approved 3 Rivers’ ETC designation in Shelby—subject to the same conditions contained in the then-suspended WW Order.  3 Rivers had applied for ETC designation in Shelby, where it had extended wireline service under the cooperative’s auspices.  (On the other hand, WW’s and MRC’s ETC applications, above, apply to ETC designation for wireless services.)  Under current FCC rules, federal support is provided to competitive ETCs based on the incumbent (wireline) carrier’s costs of service.  MTA and many others argue that these rules provide a windfall to wireless carriers, whose receipt of federal support has nothing do to with the actual costs/need for such support by wireless carriers.  As in the WW docket, 3 Rivers also filed a motion for reconsideration of the Commission’s Shelby order, arguing that since 3 Rivers is providing wireline service to Shelby as part of the 3 Rivers cooperative, and its customers are members of the cooperative, then the Commission lacks the authority to regulate cooperative’s operations.     

D2000.6.80 – Qwest proposed revisions to SGAT Exhibits B and K.  Kate Whitney, Utility Division Administrator, told commissioners that competitive local exchange carriers (CLECs) can adopt provisions of Qwest’s statement of generally available terms and conditions (SGAT) entirely or negotiate their own agreements.  Exhibit B of the SGAT is a compendium of Qwest’s wholesale performance measurements (PIDs).  Exhibit K comprises Qwest’s performance assurance plan (QPAP).  Both B and K are products of multistate collaborations.  No parties had intervened in the Commission’s Notice.  The revisions were approved: 5-0.

D2004.4.53 – MCI – Request to extend the Commission waiver of ARM 38.5.3371(3)(a).  MCI had requested a waiver last year of the Commission’s 3-day service installation requirement.  MCI argued that it relies on Qwest to meet its installation deadlines when it uses unbundled Qwest services.  Last year, the   Commission waived application of the installation requirement until 1/1/5.  MCI requested a further extension, pending promulgation of new service quality rules,  (see above: service quality rulemaking hearing).  Commissioners granted MCI’s request, 5-0 at their 1/11/5 work session.
D2002.10.126 – PSC-Initiated –GoInternet’s (GI) failure to comply with settlement agreement.  GI operated two subsidiaries (Mercury and Venus), both of which were the target of cramming complaints in Montana.  (GI reportedly bilked over 60,000 Montanans with a phantom $2.95 charge for “services” never provided.)  GI satisfied part of a settlement agreement with the Commission, but failed to make a penalty payment of $10,000, allegedly because of a court judgment in another state.  Meanwhile, the Federal Trade Commission (FTC) has collected $58M from GI.  Commissioners approved: 1) issuing a notice of potential suspension or revocation of GI’s registration; 2) sending a letter to the FTC requesting payment of the $10K fine from the $58M in its possession; and 3) drafting a letter to the Lewis and Clark County Attorney recommending a misdemeanor prosecution of GI.  

D2003.10.153 – Qwest Long Distance Tariff -- Qwest Communications Corporation (QCC) and Montana Consumer Counsel (MCC) -- Stipulation.  Qwest and MCC agreed to make permanent an interim order establishing Qwest long distance rates.  
N2004.12.193 – Qwest Competitive Response Tariff.  Qwest requested continuation of a promotional service tariff.  Staff recommended approval of the promo tariff, replacing the current promo in N2004.9.143, contingent upon Qwest’s filing and the Commission’s approval of a protective order protecting monthly data filings pertaining to the effects of the promotion, as required by the Commission.  Cmr. Tom Schneider clarified that a hearing on a permanent tariff filing will be held in April.  OneEighty Communications had submitted comments opposing the permanent tariff filing.
D2004.11.183 – Qwest – Request for Term Protective Order.  Staff noted that Qwest must periodically file cost data demonstrating that its costs are recovered by the rates it charges.  Qwest requested a protective order to safeguard certain cost information in this regard.  But staff noted that under the more stringent protective order rules that resulted from the Supreme Court decision under Great Falls Tribune v PSC (GFT), Qwest failed to provide sufficient justification for its protective order.  Staff recommended denial of Qwest’s request, with direction on what constitutes an adequate showing under Commission rules.  The direction on appropriate filing standards could be used by other parties seeking protective orders in the future, staff added.  Commissioners voted in December to deny Qwest’s request without prejudice.  Qwest subsequently re-filed its request for a term protective order, which was granted at a 1/4/5 work session.

D2004.11.187 and D2004.11.188 – Ronan Telephone Company and Hot Springs Telephone Company.  Requests for Term Protective Order.  The companies requested protection from disclosure of certain executive salary information.  However, while staff acknowledged such information likely was protectable, the companies hadn’t provided sufficient justification under post-GFT Commission rules.  As in the Qwest order, above, Commissioners denied the companies’ request without prejudice.

D2005.1.1 – Qwest –Notice of Inquiry for High Cost Modeling/Universal Service Funds.  Contending that the PSC has authority to review or direct expenditures of federal universal service funds (FUSF) in Montana, staff attorney Martin Jacobson informed Commissioners at a December work session that the amount of universal service fund (USF) support that Qwest has received since 1998 should be investigated.  Mike Lee, staff economist, drafted a Notice of Inquiry based on a 1997 docket (D97.9.167) in which Qwest is purported to have said it would reduce “prices that provide implicit subsidies” with funds received from universal service support.  Commissioners reviewed the draft Notice at their 1/11/5 work session.  Staff noted that depending on the results of the Inquiry, the Commission could order adjustments in Qwest rates or take “other action.”  Commissioner Molnar wondered whether the Commission was embarking on a fishing expedition.  Commission Counsel, Robin McHugh, replied that while the term “fishing expedition” usually is used pejoratively, there’s a “responsible fishing” function that the Commission can perform.  The Notice was approved, 5-0.  Comments are due on February 11; replies on March 1.
Qwest – Petition for amendment of ARM 38.5.3339.   Commissioners approved In November a motion to direct staff to draft an amendment to ARM 38.5.3339, pursuant to Qwest’s petition, regarding late payments and disconnection of telephone consumers.  Since a series of proposed amendments to existing service quality rules had already been published (see related story above), staff acknowledged the issue as appropriate for clarification, but recommended a separate rulemaking proceeding.  

D2004.8.133 – CLEC Forum.  The Commission considered holding a second annual forum to discuss issues and concerns between Qwest and competitive local exchange carriers (CLECs) that use various unbundled elements (UNEs) of Qwest’s network.  Most of the issues carried over from last year’s forum had been resolved or were in the process of being resolved.  Commissioners attributed resolution of outstanding issues to the first forum and to the “threat” of further forums.  Given the lack of new issues to be discussed, the second forum was postponed indefinitely.

D99.8.200—Qwest Capital Expenditures.  Monica Tranel, staff attorney, informed commissioners in November that in D99.8.200 (Order 6199d), granting the merger of US WEST and Qwest, Qwest had agreed to certain capital expenditures ($90M over two year period) as a consequence of approval of the merger.  Monica indicated that Qwest appeared not to have complied with the merger conditions of the 1999 order and recommended issuing a Notice of Non-compliance.  Commissioners approved a motion to issue a Notice of Apparent Non-compliance and a Notice of Opportunity to Comment.

D2004.3.39.  Suspension of Wireline/Wireless LNP for Ronan (RTC) and Hot Springs (HSTC).  The Commission in November concluded its deliberations on these final remaining contested cases regarding wireline-to-wireless (intermodal) number portability.  Other independent telcos reached stipulated agreements with Western Wireless (WW--d/b/a Cellular One) earlier in the Summer, in which the carriers and Western Wireless agreed to certain implementation deadlines and/or suspensions, and WW agreed to establish certain interconnection points with the local networks and to share certain traffic transport costs.  In these final two cases, the Commission granted Hot Springs’ request for an indefinite suspension of intermodal number portability requirements, provided there continues to be no cellular coverage in HSTC’s area.  The Commission denied RTC’s request, but granted an implementation deadline of 1/1/6. 

D2003.6.84.  Lincoln Telephone Company (LTC)-Extended Area Service (EAS).  The Commission approved in December LTC’s application to provide EAS in the Lincoln and Canyon Creek areas.  EAS would provide residential and business users access to a larger calling area under a flat rate.  Rates would increase to accommodate the effect on long distance revenues on a revenue-neutral basis.  Consumers generally are demanding larger calling scope and flat rates.  
D2004.2.17 and D2004.2.22 – Ronan Telephone Company and Hot Springs Telephone Company – Applications for Extended Area Service (EAS) within the Missoula Region.  In October, the Commission separately approved proposals by Ronan Telephone Company (RTC) and Hot Springs Telephone Company (HSTC) for EAS service between their telephone exchanges and the Missoula local calling region.  PSC Chairman Bob Rowe, noted that strong consumer support was key to the Commission’s decision.  Most consumers pay less for their overall EAS service than they would with smaller local calling scopes and larger long distance bills.
Interconnection Agreements.  In November and December, the Commission cleared its agenda of a number of outstanding requests for interconnection agreements, and amendments to existing agreements between Qwest and a variety of telecommunications providers using parts of Qwest’s network.  

Commission attorney Monica Tranel said that the Commission had ruled that all interconnection agreements are subject to review and approval by the Commission under §252 of the federal Telecommunications Act.  Qwest had modified several of the agreements pursuant to a U.S. Supreme Court order under its “USTA II” decision, which remanded to the FCC certain unbundling requirements no longer considered necessary.  As a result of USTA II, Qwest revised some of its interconnection agreements to remove unbundled network “platforms,” dark fiber, and other elements.  Carriers can obtain separate wholesale commercial service agreements with Qwest for those services affected by USTA II. 

Staff noted that Qwest is likely to continue to challenge the Commission’s determination that such agreements need to be filed with the Commission.  Commissioner Jergeson wondered why Qwest didn’t consider its glass “half full,” since the Commission had granted the interconnection agreements.  (This was in reference to an earlier question by Jergeson regarding why WW hadn’t considered its glass at least half full when the Commission had granted WW’s request for ETC designation.  Instead, WW challenged the Commission’s designation in a motion for reconsideration.)  In the case of interconnection agreements, staff replied that the terms and conditions of one agreement are available for other competitors to “opt in.”  Qwest would rather negotiate terms and conditions on an individual case basis (ICB).  But competitive carriers, particularly smaller ones, are concerned that such ICB agreements would favor the considerably greater market power of Qwest and its larger trading partners.  

Legislative Matters.  

· HB 153.  Ring Fencing.  Commissioners discussed whether to oppose this bill if it is amended by language offered by MDU Resources.  The Commission testified in support of the bill as drafted.  The MDU amendment would limit the Commission’s authority to review only financial transactions of regulated energy utilities.  Commissioners preferred more open-ended language that would authorize approval of any transaction, including, “but not limited to” financial transactions.  Chairman Jergeson wondered whether the Commission might risk “sacrificing the good at the alter of perfection” by arguing against the bill if it were amended.  He added that testimony during the hearings on HB 153 and HB 106 painted the Commission as “power-hungry.”  Commissioners nevertheless concluded that the Commission’s positions were defensible, and they would lobby Legislators to adopt Commission-approved language.

· HB 106.  Asset Transfer.  Commissioners decided to lobby Legislators to amend this bill with Commission-adopted language that would authorize the Commission to approve utility asset transfers and other transactions with a value of the “lesser” of $500,000 or 15% of the utilities’ total investment in plant.  Current bill language provides a limit of Commission review authority to the “greater” of $500,000 or 15%.  Industry representatives testified at the hearing on HB 106 that the Commission’s amendment would vastly expand the Commission’s authority, contrary to the compromise agreement reached between parties, including the Commission, during the Interim.
Federal File

Universal Service Funding – Federal Anti-Discrimination Act.  The Commission sent a letter to Montana’s Congressional Delegation last session urging Congress to remove universal service funding from coverage under the federal Anti-Deficiency Act (ADA).  (MTA had earlier expressed its concerns in this regard with Montana’s Congressional leaders.)  Placing universal service funding under the ADA would have threatened the program with significant cost increases without changing the program or providing any tangible benefits.  Senator Burns and his colleagues succeeded on the last day of the 2004 Senate Session in passing HR 5419 exempting, for one year, universal service from ADA coverage.
Intercarrier Compensation.  The current system for paying for telecommunications infrastructure investment (through such “intercarrier compensation” mechanisms as interstate and intrastate access charges, reciprocal compensation and universal service funding) is becoming more and more tenuous as competitive telecommunications technologies and services circumvent traditional means of compensating network providers for  infrastructure investment.  Several groups have offered recommendations to reform these intercarrier compensation mechanisms, and the FCC is expected to place at least some reform proposals on its February agenda.  Former Montana Commission Chairman Bob Rowe, and now Commission Chairman Greg Jergeson, as well as Commission staffers Mike Lee and Monica Tranel have been participating on an intercarrier compensation task force set up by the National Association of Regulatory Utility Commissioners (NARUC).  MTA also has participated in the NARUC task force’s deliberations.  Other groups representing rural carriers (and some who don’t) have been involved in the nationwide debate.  Since rural telecommunications providers depend to a large extent on intercarrier compensation (access charges and universal service support can comprise as much as 80% of a rural carrier’s revenues), it is critical that any reform of intercarrier compensation preserve the ability of rural carriers to recover their investment in infrastructure, and that all wholesale and retail beneficiaries of the nationwide telecommunications infrastructure contribute equitably to the investment, preservation and maintenance of the network.  In this regard, the National Telecommunications Cooperative Association (NTCA) has estimated that one “popular” reform proposal—to replace access charges with a “bill and keep” form of intercarrier compensation—would cost rural carriers that serve fewer than 100,000 access lines $2.03 billion a year in lost revenues.  An alternative to “bill and keep” would migrate the form of intercarrier compensation from access charges to a capacity-based system.  
FCC 04-252; WC Docket No. 02-78 – Mid-Rivers Petition to be ILEC in Terry Exchange.  Staff attorney Monica Tranel informed Commissioners at their December 21 work session that MR appeared to have satisfied the statutory criteria for designation as an (additional) incumbent local exchange carrier (ILEC) for its competitive services in Terry, where the legacy incumbent is Qwest.  MR has captured all but about 20 customers in the Terry exchange.  This is the first such application for ILEC designation in the nation.  (Others are waiting in the wings.)  Monica suggested the effect of granting MR's request on the federal universal service fund would be negligible.  (One of the central questions raised by the FCC in its inquiry on MR’s petition was whether granting MR’s request would increase pressure on the federal universal service fund—FUSF.)  Commissioners approved sending comments to the FCC in support of MR’s petition.  Staff economist Mike Lee noted that the new ILEC’s USF support would be based on the carrier’s own costs, as opposed to ETC cases, where the support a competitive ETC (CETC) receives is based on incumbent’s support, without regard to the CETC’s costs.  The Commission’s comments also argued that Qwest should retain its ILEC status.  Thus, there will be two carriers of last resort in Terry.  As an ILEC, MR could receive access charges based on the tariffed rates.  Staff advised that the Regulatory treatment of both Qwest  MR should remain unchanged.  

At their 1/11/5 work session, Commissioners agreed to file reply comments with the FCC, noting that policy implications regarding USF, access charges and other issues raised by parties in the initial comment round best are addressed by the FCC in a separate proceeding, which the FCC is pursuing.  As far as MR’s specific request is concerned, the Commission’s reply comments reiterated that MR meets the statutory requirement for ILEC status in Terry.

FCC Docket No. 96-45.  High Cost Universal Service Inquiry.  In reply comments to the FCC in its inquiry on high cost universal service funding, the Commission argued strongly that the “identical support” rule must go.  (The FCC’s identical support rule provides that the amount of universal service support per line that is provided to a competitive ETC—CETC—is  the same as the level of support provided to the incumbent ETC, regardless of the cost structure of the CETC.)  The Commission’s reply comments referred to a meeting of the Regional Oversight Committee in Missoula last Fall, where Western Wireless Chairman, John Stanton, informed participants that WW’s costs, and those of wireless carriers in general, were far less than the costs of wireline companies.  The Commission’s comments stated:

It is apparent from [Stanton’s] presentation that to base support to wireless carriers upon the cost of the ILEC would bequeath an extraordinary subsidy to the wireless industry.  As OPASTCO comments, and the Montana PSC agrees, the “identical support” rule must be eliminated.
Voice over Internet Protocol (VOIP).  The FCC on November 9 ruled that Vonage’s Internet-based telephone service application, and similar applications, including cable TV voice services, are interstate services, not subject to state jurisdiction.  The FCC’s ruling did not determine whether such Internet-based VOIP services are “information services” or “telecommunications services.”  (See Wireline Competition Docket No.03-211.)  MTA filed comments with the FCC arguing that to the extent that VOIP services substitute for telephone services, they need to satisfy the same public service obligations as other telecommunications service providers.  VOIP services generally avoid contributing to the cost of the telecommunications network upon which many such services rely.  Such service providers should contribute to universal service and other intercarrier compensation mechanisms.  Additionally, VOIP currently cannot reliably provide access to emergency services such as 911.  Interestingly, Vonage contends it should not have to comply with federal wiretap laws (CALEA) either.  By claiming exclusive federal jurisdiction over VOIP services, the FCC effectively has opened the door to a dual regulatory approach to telecommunications services.  Traditional telephone service will be subject to one set of rules, under both interstate and intrastate jurisdictions, while VOIP will be carved out for another set of rules, or none at all.  Regulatory arbitrage—and litigation—will flourish.  In fact, California, Minnesota (where the Vonage petition originated), Ohio and New York—so far—have all filed all filed appeals of the FCC’s ruling, claiming the FCC’s decision was arbitrary and capricious and an abuse of its statutory discretion.
Number Portability.  A Federal Appeals Court in November heard from appellants including CenturyTel and USTA who argued that the FCC’s intermodal number portability rules (requiring number portability between wireline and wireless carriers) violated the federal Regulatory Flexibility Act.  That was one of MTA’s contentions in arguing for a suspension of number portability requirements earlier this year before the Montana Commission.  MTA argued, among other things, that federal law requires number portability, but not location portability; and that the FCC’s intermodal portability rules effectively instituted a new location portability requirement without having gone through a public notice and comment period.  The Appeals Court appeared sympathetic to appellants’ arguments in the November hearing.
Joint Board Appointments.  With the Departure of Montana Commissioner Bob Rowe and Florida Commissioner Lila Jaber, the Federal-State Joint Board named Elliot Smith of the Iowa Utilities Board and Ray Baum of the Oregon PUC as their replacements.  Smith and Baum both have been active on the NARUC intercarrier compensation task force.
Studies, Stats & Stuff
NeuStar Briefing.  On November 9, the Commission received a briefing from NeuStar, a third-party database administrator used by carriers for implementing number portability.  The presentation highlighted differences between “regular” public switched telephone network (PSTN) services and Internet-based services, such as voice over Internet Protocol (VOIP).  Quality of service is not as good with IP services, yet, NeuStar stated.  Moreover, IP doesn’t respect rate structures, calling boundaries, intercarrier compensation (ICC) and other financial mechanisms associated with the PSTN.  Instead of switches, IP traffic is directed with routers, which are not necessarily designed to measure calling patterns, such as originating and terminating locations, time of call, etc.  Such measurements are essential to public networks for cost recovery purposes.  NeuStar has established a database that can be used to turn telephone numbers into IP addresses.  The good news is that the database enables calls to be used on either the PSTN or IP networks.  The bad news is that spammers can download numbers/names, and send spam as an information service, and thereby circumvent current Do Not Call regulations. 

Number Portability.  Over 8.5 million consumers have taken advantage of number portability, mostly porting numbers from one wireless carrier to another.  “Intermodal” number portability, from wireless to wireline or vice versa, accounted for only 10% of the porting, according to the FCC. 

High Speed Connectivity.  The FCC reported in December that broadband connections (with data speeds of more than 200 kbps in one direction) grew by 15%, from 28.2 million to 32.5 million lines in the first half of 2004.  For the 12 months ended June 30, 2004, high speed lines for residential and small business subscribers increased 46%.   See www.fcc.gov/wcb/stats.
Local Competition.  The FCC’s local competition report in December found that access lines served by completive local exchange carriers (CLECs) grew 7% in the first half of 2004, from 29.8 million to 32.0 million lines served, comprising 18% of the total end-user switched access lines reported.  There’s a total of 148.1 million lines served by incumbent local exchange carriers (ILECs); and 167.3 million mobile wireless telephone service subscriptions.  See www.fcc.gov/wcb/stats.

Cable Investment.  The National Cable & Telecommunications Association (NCTA) reported in December that there are now 20 million cable modem subscribers, up from 12.8 million in early 2003.  NCTA counted 3 million cable telephony customers, including 450,000 VOIP subscribers using a cable platform.
Wireless Data.  CTIA reported that revenues from wireless data increased 140% to more than $2.3 billion from June /03 to June ‘04 and total wireless subscribership grew 14.5% during the same period.  The average local monthly bill was $49.49.
Wireless Complaints.  Consumers Union, publisher of “Consumer Reports,” found “no meaningful improvement” in wireless service since its 2001 consumer survey that found consumers complaining about dropped calls and billing problems.  Seven out of 10 consumers reported experience with dropped calls in the previous week.  More than eight out of ten consumers had trouble shopping for a wireless plan.  The overall satisfaction index stood at 66 points, up only one point from 65 when the survey began.  “While many cell phone company ads are stressing more bang for the buck…there is a hole in the bucket and that hole is reliable basic service that is easy to understand” according to Consumers Union president, Jim Guest.
PSC Webcasts.  The Montana Public Service Commission began audio streaming its work sessions in December.  Go to the PSC’s website at www.psc.state.mt.us and click on eDocuments, then Work Session Audio Feed.
New State URL.  It’s back to the future.  State government email addresses have changed back to the old form: “@mt.gov.”  The “@state.mt.us” will still work, at least for a while…
Lewis & Clark Bicentennial.  “Explore! The Big Sky” has scheduled a 34-day series of events in Montana in June and July to commemorate Lewis and Clark’s travels in Montana 200 years ago.  Go to www.explorethebigsky.org for details.
MTA Memos
MTA’s 23rd Annual Showcase.  The 23rd Annual MTA Showcase was the largest and busiest ever.  More telco personnel attended from Montana and surrounding states than ever before.  There were more than 90 vendors displaying the latest in telecommunications services and products.  MTA sincerely thanks all those who participated.  It keeps getting better!
Spring Plant Workshop.  Plant Supervisors: mark your calendars for this year’s Spring Plant Workshop in Havre: April 5-6.
MTA Office Managers Workshop.  The Office Managers workshop will be scheduled in June.  Watch for further information!
MTA Annual Meeting.  MTA’s Annual Meeting will be held at the wonderful KwaTuqNuk Resort on Flathead Lake, August 23-26.
Scholarships.  MTA Scholarship information is being disseminated to Montana’s telcos and schools this month.  Call MTA’s Angela Joki for more information at 406.442.4316.
MTA Office Manager.  MTA is pleased to announce that Angela Joki has joined the MTA family as office manager.  She has extensive experience in association management.  Welcome, Angela!
Balhoff/Rowe.  Former PSC Chairman, Bob Rowe, has joined Mike Balhoff, formerly of Legg-Mason to form a consulting firm, Balhoff & Rowe, LLC.
Questions & Comments
Your feedback is encouraged and welcome!  Feel free to call or write any time.
Montana Telecommunications Association

208 North Montana Avenue, Suite 105 (NOTE: new suite number)

Helena, Montana  59601

406.442.4316

www.telecomassn.org

Geoff Feiss, General Manager

gfeiss@telecomassn.org
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