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Fall, 2005
Dates & Deadlines

November 16.  FCC “Broadband Order” becomes effective.  (WC 04-292).

November 21.  Identity Theft Work Group meeting.  Helena.

November 21.  E-911 Legislative Work Group meeting.  Helena.

November 22.  Energy and Telecommunications Interim Committee.  Helena.

November 28.  FCC deadline for compliance with E-911 Order by interconnected IP voice providers.

November 29.  PSC oral arguments on commission-initiated investigation of Qwest use of universal service funds.

November 30-December 1.  MTA Annual Showcase and Office Managers Seminar.  Billings.

December 1.  Montana Taxpayers Association Annual meeting.  Helena.

December 1-2.  Revenue and Transportation Interim Committee.  Helena.

December 12. Statewide Interoperability Executive Council meeting.  Helena.

December 12.  Comments due at FCC re: Grande Communications Petition for Declaratory Ruling seeking exemption from certain intercarrier compensation obligations.  Reply comments due: 1/11/6.  (WC 05-283)
December 30.  FCC deadline for incumbent local exchange carriers (ILECs) to file actual cost and revenue data for the prior calendar year.

December 30.  Companies serving fewer than 50,000 lines must file actual Local Switching Support (LSS) data for the year 2004 with the Universal Service Administrative Company (USAC).

December 31.  All wireless providers using handset-based E-911 customer location solution are required to achieve 95% penetration of location-capable handsets—regardless of whether or not the provider has received a Public Safety Answering Point (PSAP) request for E-911 Phase I or Phase II service.

January 1, 2006.  All carriers must (re)notify customers of their “Do Not Call” options. 
January 17.  Comments due at FCC re: NPRM on non-economic (consumer protection) regulatory requirements applicable to broadband Internet access.  Replies due: 3/1/6.  (WC 05-271)

February 1.  FCC Form 499-Q, Telecommunications Reporting Worksheet, due.  

February 1.  FCC Form 502, Number Utilization and Forecast Report due.  

February 10.  Economic Affairs Interim Committee.  Helena

February 17.  Revenue and Transportation Interim Committee.  Helena.

March 1.  Effective date for implementation of HB732, Identity Theft Act, including provisions requiring telco verification of customer changes of address.
March 1.  FCC Form 477, Local Competition and Broadband Reporting due.
April 28.  Revenue and Transportation Interim Committee.  Helena.

May 12.  Economic Affairs Interim Committee.  Helena

June 29-30.  Revenue and Transportation Interim Committee.  Helena.

July 14.  Economic Affairs Interim Committee.  Helena

August 7-9.  MTA Annual Meeting.  Big Sky.

September 8.  Revenue and Transportation Interim Committee.  Helena.

September 11-12.  Economic Affairs Interim Committee.  Helena.
November 14.  Revenue and Transportation Interim Committee.  Helena.

November 29-30.  25th Annual MTA Showcase.  Billings.
Legislative Ledger

Identity Theft.  SJR38, passed by the 2005 Legislature, authorizes the Economic Affairs Interim Committee (EAIC) to study identity theft, an unfortunately common (albeit ill-defined) crime that can range from “simple” credit card fraud to outright “cloning” of an individual’s identity.  (The Legislature also passed HB732, implementing several identity theft provisions.)  MTA and a number of parties have been working with Committee staff to gather information and develop recommendations for the committee.  MTA also testified before the Committee on October 28.  ID theft is a complicated issue with both federal and state policy ramifications, involving—among other things—consumer/individual privacy vs. public right to know (the so-called “privacy paradox”); corporate and government data and record retention, maintenance, and destruction; law enforcement practices and procedures; mitigation and consumer “restoration” activities; and perhaps most important: consumer education and prevention efforts.  Many industries, including telecommunications, already comply with a host of federal and state laws and regulations controlling the use of consumer information.  The Committee’s October meeting revealed a number of common themes among witnesses, including: ID Theft’s low tech causes (family, friends, and business associates are the most likely causes of ID theft); mitigation (early, quick response to ID theft is effective), file freezes (in which victims’ consumer credit reports are “locked”); consistency between state and federal policies; notification of security breaches; penalties (focus on the criminal, not the victim); and government causes (especially government use—and sometimes disclosure—of Social Security Numbers (SSNs).  The Committee is narrowing its focus on credit/file freezes; limiting disclosure of SSNs (on commercial drivers licenses, for example); and education/mitigation.  MTA has reservations about credit/file freezes.  This issue, particularly with regard to commenters’ nearly unanimous call for consistency among states and the federal government, may best be addressed at the federal level.  Moreover, it is not yet certain whether credit freezes help or hinder the majority of consumers, whose credit ratings are essential in a host of business transactions.  The most effective use of state resources, in MTA’s opinion, lies in consumer education and mitigation efforts.  For starters, Montana’s own consumer affairs office can be strengthened to handle education and mitigation efforts.  The ID Theft work group next meets on November 21.  The full EAIC meets on February 10, 2006.  See the Committee’s resource center at: http://leg.state.mt.us/css/committees/interim/2005_2006/econ_affairs/committee_activities/SJR38_resources.asp
E-911.  The Legislature failed to pass HB775 which proposed a separate funding mechanism for wireless E-911 emergency services.  (MTA opposed the bill as drafted, and recommended further study of the matter during the Interim.)  A study resolution, HJ45, failed to garner enough support among legislators to be assigned to an Interim Committee.  Nonetheless, a group of members of the 911 Advisory Council, including MTA, is reviewing Montana’s current Code and exploring options for potentially amending the current statute.  The group is looking at both collection (how much should the 911 fee be, and who should pay) and distribution of 911 funds (who should receive 911 funding, what’s an eligible expense for reimbursement, and how should funds most equitably be allocated among PSAPs and perhaps carriers).  For more information on 911 and E911, including presentations on wireless 911 made before the legislative work group, visit Public Services Safety Bureau web site at:  http://www.discoveringmontana.com/itsd/techmt/publicsafety.asp
Other Interim Resources can be found at the following sites:

· “The Interim,” the Legislature’s monthly publication.  http://leg.state.mt.us/css/publications/interim_newsletter/default.asp
· A list of Interim Committees, their members, agendas, etc. can be found at: http://leg.state.mt.us/css/committees/interim/2005_2006/default.asp
· Automatic e-mail notices of meetings, agendas, work products, etc. at: http://leg.state.mt.us/css/email_logon.asp
· Socioeconomic and natural resources “snapshots” of Montana’s 50 Senate Districts.  http://www.msl.state.mt.us/districts/index.htm
Regulatory Review

D2003.1.14.  Western Wireless Holding Co. (WW) Designation as an Eligible Telecommunications Carrier (ETC).  [Editor’s Note: WW was acquired earlier this year by Alltel (AT), a Little Rock, Arkansas, company employing over 18,000 people, with a market cap value of $21.29 billion.  Alltel is one of the most aggressive companies in the country in seeking universal service support for its wireless operations.]  Early this year, the Commission granted (on reconsideration) an application by then-Western Wireless for designation as an ETC in certain Montana areas.  The Commission’s order imposed certain terms and conditions on WW’s designation as an ETC.  In May, WW filed a motion for protective order, seeking to keep from public disclosure various reports required in its ETC designation order.  MTA objected, arguing that the Montana Supreme Court recently affirmed a strong Constitutionally-granted public right-to-know standard.  Additionally, the Commission’s terms and conditions reflected its  obligation to find ETC designations meet the public interest.  MTA argued that WW failed to meet either the Constitutional right-to-know standard or the Commission’s own public interest standard.  The Commission in June denied WW’s motion without prejudice.  In September, WW (now reconstituted as Alltel) re-filed a motion for protective order, making essentially the same arguments it made in May.  MTA objected again, arguing that consumer complaints and information regarding the number of lines AT claims for universal service support should be made available to the public.  (Not only do wireless ETCs receive universal service support based on wireline carriers’ costs, but some have been reported to claim support for a number of lines that may not meet the red face test.  MTA thought it would be crucial for the public to have ready access to AT’s line count data.)  The Commission in October granted AT’s requests for protective orders, with the exception that consumer complaint information, with individual names redacted, be made available to the public.
L-05.04.4-RUL.  Service Quality Rules.  The Commission in December, 2004, held a hearing on proposed amendments to the Commission’s service quality rules (L-04.07.7-RUL).  Virtually all parties, including MTA, testified against the proposed new rules, arguing among other things that the proposals went well beyond simple clarification of old rules, and were anachronistic, being initially drafted in the last millennium for market conditions that no longer exist.  Parties did suggest, however, that they would be willing to work with the Commission to craft more appropriate updates for service quality standards.  The issue lay fallow until it was reincarnated in September as L-05.04.4-RUL.  Given the unanimous opposition to the proposed new standards, and the fact that three of the five sitting Commissioners were not on the Commission at the December, 2004, hearing, the Commissioners at a 9/13 work session allowed the implementation deadline to lapse and announced their intention to initiate a new rulemaking.
D2005.6.105.  PSC Investigation of Qwest use of USF support.  In January, the Commission launched an inquiry into Qwest’s use of universal service support (D2005.1.1).  MTA intervened, raising questions about the nature of the Commission’s inquiry.  The inquiry led in June to the initiation of the current docket.  MTA intervened in this docket, too.  The Commission in August sent several data requests to Qwest, which in turn objected to the requests, and pointed out that the Commission, having initiated the proceeding, offered no initial testimony or other evidence on which to base its investigation.  “In the absence of any specific allegations,” Qwest asserted, “Qwest objects to each and every data request to the extent that it seeks information other than how Qwest is using its FUSF support in Montana.”  Given this “misunderstanding” between the Commission and Qwest, Commissioners decided to schedule “oral arguments” in an attempt to help Qwest gain a better understanding of the Commission’s intentions, according to comments made at a work session.  However, without any testimony from the Commission or any other parties, it is difficult to determine what the parties intend orally to argue.  Nonetheless, oral arguments are scheduled for November 29.
N2005.8.121.  PIC Change Charge.  The FCC earlier this year amended its rules with regard to charges that can be applied by phone companies when consumers change their primary interexchange carrier (PIC).  Montana’s rules thereby became inconsistent with federal rules, particularly when customers decide to change both interstate and intrastate PICs simultaneously.  Qwest and Frontier both filed motions with the Commission to waive commission rules pending amendment of the rules to conform to the federal rules, and to adopt interim rates that mirror the FCC’s allowable charges for PIC changes.  Rather than requiring each regulated telco in Montana to file similar individual motions, the Commission on its own motion issued a notice waiving its PIC change charge rules pending amendment, and allowing carriers to file interim tariffs conforming to FCC-adopted charges.

Eligible Telecommunications Carriers (ETCs).  A number of applications for designation as an ETC remain pending before the Commission.  Here’s a recap:
· D2000.5.64, InterBel Telephone Cooperative.  InterBel filed a petition in August to amend its 2000 application to include designation for the entire study area.

· D2003.10.156, 3 Rivers PCS.  Following the sale of its PCS wireless operations, 3 Rivers withdrew its application in August.

· D2004.1.7, Sagebrush Cellular Inc.  Parties in this docket, including MTA, signed stipulations in July with Sagebrush withdrawing their objections to Triangle’s designation as an ETC as long as Sagebrush conforms to the terms and conditions provided in earlier ETC designations granted by the Commission.  Montana Consumer Counsel did not object.  Sagebrush subsequently petitioned the Commission to bypass the procedural order and move directly to issuing an order granting the designation application, subject to the terms and conditions provided in the Mid Rivers Cellular ETC Designation Order.  The Commission agreed to do just that in an October work session.  The final order has not yet been released.
· D2004.3.38, Range.  Mid Rivers and MTA filed a stipulation similar to the one in the Sagebrush docket in September.  Range filed prefiled testimony in October. 
· D2004.1.6, Triangle Communications System.  MTA signed a stipulation in July similar to the one signed in the Sagebrush docket. 
· D2004.8.127, VCI Company.  VCI filed a Notice of Withdrawal in August.

· D2004.3.46, Blackfoot Communications Inc.  Blackfoot withdrew its application in June.

· D2004.1.5, InterBel Wireless Inc.  IB Wireless withdrew its application in May.
· D2004.1.8, Northern Telecom Inc.  Northern withdrew its application in May.

ETC Certification.  The Commission in September certified all ETCs and competitive ETCs (CETCs) in Montana, pursuant to federal rules which require state commissions to certify annually all ETCs eligible to receive federal universal service support.  Western Wireless (WW), now Alltel (AT), requested, and was granted, a waiver from filing certain rate information, which its wireline ETC counterparts are required to file, once again illustrating the disparate regulatory treatment accorded providers of similar service.  [Editor’s Note: common buzzwords flying around regulatory circles are “competitive neutrality” and “regulatory neutrality.”  Apparently these terms have entirely different definitions, depending on which side of neutral one is on.  MTA finds it hard to understand how regulation is neutral when one ETC is faced with one set of regulations while another ETC is not.  Or how certain costs of one ETC are recovered by universal service based on the carrier’s actual costs, while another ETC recovers funds from the universal service regardless of what its costs may be.  Or that one provider of voice communications is subject to a host of state and federal regulations, while another is not subject to any state regulation and only light federal regulation.  And so on.]
D2003.12.170 – Western Montana Local Calling Coalition.  Blackfoot, CenturyTel, Hot Springs and Ronan jointly developed a plan to expand local calling service in the greater Flathead Valley region.  The Commission held public hearings on November 7 in Ronan, Pablo, Hot Springs, and Polson to gauge public support for the extended area service (EAS) plan which effectively facilitates local calling from the greater Ronan/Pablo area to communities of interest to the north and south.
D2005.7.109.  CLEC Forum.  The Commission held its second “annual” CLEC Forum in September.  Blackfoot, 3 Rivers, OneEighty, Essen, and Qwest participated.  Issues focused on Qwest’s provisioning of wholesale service to competitive local exchange carriers (CLECs) who depend to extent on Qwest wholesale network elements to provide their retail packages.  Participants generally acknowledged improved service from Qwest in effectively conducting business transactions with its wholesale customers.  However, several participants noted the value of the CLEC Forum in facilitating constructive solutions to problems that might arise. 
Bresnan Digital Voice Service. As noted previously in The Connection, Commissioners in May discussed plans by Bresnan Communications (cable TV provider) to deploy competitive voice services in Montana.  Bresnan has since launched its “Digital Voice” service (essentially an IP-originated call) in several Montana markets.  According to documents provided earlier in the year to the Commission, Bresnan’s service is switched locally and transported to its destination using the public switched telephone network (PSTN).  Commissioners decided to defer any decision on the regulatory treatment of such telephone service until later in the year, pending any settlement of voice over Internet protocol (VOIP) issues at federal level.  The Commission has taken no further action on the Bresnan service.
D2004.5.84.  Intercarrier Compensation (ICC).  As part of the FCC’s proceeding on intercarrier compensation, the Commission held a workshop in June, prior to the FCC’s reply comment deadline, to gather perspectives from Montana-based parties.  MTA filed comments emphasizing the importance of intercarrier compensation (payments by telephone carriers for use of each others’ networks) and universal service, which combined can comprise as much as 80% of rural telephone networks’ revenues.  That is, consumer rates provide as little as 20% of the revenues with which rural telecom providers recover their substantial investments.  (Non-rural companies recover far more from consumer rates and far less from intercarrier charges and universal service as they have more customers with which to defray fixed costs.)  MTA stressed the importance of maintaining three revenue streams: 1) intercarrier compensation; 2) universal service (which ensures access by all Americans to affordable, quality service); and 3) rates.  (These three revenue streams often are referred to as the “three-legged stool.”  The stool can’t stand without all three legs.)  Nonetheless, because of the disparate regulatory treatment of similar voice communications, various players in the telecom market have been able to take advantage of regulatory irregularities to create price and other competitive advantages, in what experts call “regulatory arbitrage.”  As Legg-Mason reported in an analysis earlier this year, “in some cases similar [service] bundles can have different prices based solely on government policy.”  Further, the federal universal service fund, for example, has grown dramatically in recent years “as many businesses have been created on ‘regulatory revenues’ rather than on regulatory formulas tied to investment levels (allowed rates of return)” according to a separate analysis by Legg-Mason.  MTA acknowledged the importance of establishing a “unified” national intercarrier compensation rate to reduce regulatory arbitrage; however we strongly oppose, as some would recommend, elimination of intercarrier compensation.  The more one reduces one of the three revenue streams necessary to provide continued investment in rural infrastructure, the more the other two “legs of the stool” need to carry.  In other words, universal service and rates necessarily will increase (or investment will decrease) as intercarrier compensation is reduced.  In short, companies that use rural telephone networks should pay for such use, while rates and universal service must remain affordable, predictable and sufficient.  MTA also reviewed several of the comments received in the first round of the FCC’s inquiry on intercarrier compensation.  For a copy of MTA’s comments, visit us at www.telecomassn.org or call us at 406.442.4316.  (See “FCC Front,” below for remarks by FCC Chairman, Kevin Martin regarding regulatory arbitrage, and additional discussion of both intercarrier compensation and universal service proceedings at the FCC.)
PSC Commissioner Tom Schneider announced in August that he will not seek another term.  Sen. Ken Toole (D-Helena) has announced his intention to run for the post.  Others are sure to follow suit.
PSC Streaming and Archives.  Commission work sessions are now audio-streamed live, and archived on the Commission’s web site, eDocuments page, at:  http://www.psc.state.mt.us/eDocs/.  Go to “Work Sessions Audio Feed.”  
More Montana Matters

Emergency Services Interoperability.  As reported earlier in The Connection a number of county-wide and multi-county proposals have been approved to migrate emergency communications systems to a single, “trunked” wireless network using hand-held radios that would enable emergency service personnel of different jurisdictions (e.g., fire, police, EMS) to communicate simultaneously with one another on a common communications network using common (or compatible) equipment.  The hand held radios cost $1,000-plus per unit.  They’re little more than walkie-talkies, capable of only a fraction of what is available on from your local cell phone dealer for one-tenth of the cost.  But hey, now our fire departments can talk to the police, and vice versa—if they have the money.  The first two projects out of the gate, the Southern Tier Interoperability Project (essentially Lewis and Clark County) and the Northern Tier Interoperability Project (mainly Rocky Mountain Front counties.) issued an RFP in October for a microwave backbone to tie together the radio towers that enable the walkie-talkies to communicate, to the tune of $2.2 million.  In response to a question inquiring whether project planners had considered using “secure, reliable, scalable facilities such as fiber optics” to provide redundant backbone capability (using existing telecommunications infrastructure already in place and operational in Montana) the project manager responded that “ fiber optics may be proposed as a limited subset of a predominantly microwave design, provided there are no ongoing lease costs associated with using fiber optics.“  What a deal!
U.S. Chamber Coalition.  A telecom policy coalition established under the auspices of the U.S. Chamber of Commerce held a meeting in Great Falls in September as part of a national tour of states represented by senators on the Senate Commerce Committee.  The coalition represents mostly large telecom carriers, cable providers and equipment manufacturers serving primarily urban markets.  MTA member CEOs Darren Moser (3 Rivers) and Joan Mandeville (Blackfoot) participated on a telecom policy panel along with other Montana providers and users of telecommunications services.  Both Darren and Joan pointed out that the current regulatory playing field is grossly uneven with regard to how different providers (e.g., cable, wireless or wireline) of similar (voice) services are treated, yet it is essential that networks are ale to recover the costs of their underlying infrastructure, especially in high cost rural areas where normal market mechanisms are insufficient.
Chinook Wireless.  Montana PCS (MTPCS), d.b.a. Chinook Wireless acquired the assets of 3 Rivers PCS, d.b.a. 3 Rivers Wireless in August.
Public Safety Services Bureau (PSSB) Director.  PSSB Director Jenny Hansen resigned from her post in October to take a position in the U.S. Department of Transportation to develop a next generation national 911 program.  Jenny was instrumental in building an effective 911 and E911 program in Montana.  A replacement has not been named.
State CIO.  The Montana Department of Administration announced that Dick Clark, formerly chief information officer of the Montana Department of Transportation is the new Montana Chief Information Officer.  The position has been vacant for nearly a year.
National News 

The FCC Front:
FCC Commissioners.  President Bush announced that he intends to nominate Deborah Tate, a Director of the Tennessee Regulatory Authority, to fill the FCC seat vacated by former Chairman Michael Powell.  Her term, if confirmed by the Senate, would run until June 30, 2007.  The President also announced his intention to renominate sitting Cmr. Michael Copps to another term that would expire on June 30, 2010.  Cmr. Kathleen Abernathy is expected to leave her post by the end of this year (unless her term is extended for up to another year in a recess appointment), leaving another vacancy on the 8th Floor.  Senator Ted Stevens (R-AK), chairman of the Senate Commerce Committee has submitted to the President a list of potential nominees to fill Cmr. Abernathy’s post.
Universal Service-CC 96-45.  The Federal-State Joint Board on Universal Service issued a notice for comment on four proposals to reform universal service funding.  All four proposals included to various degrees a recommendation to turn universal service funding into a state block grant program, a notion that met with almost universal opposition among commenters including MTA and the Montana PSC, among scores of others.  MTA joined the Washington Independent Telecommunications Association (WITA) and others in filing comments and reply comments.  (See our web site, public policy page, for a copy of our comments at www.telecomassn.org.)  In the reply comments, filed on October 31, MTA/WITA summarize key points made by commenters:  
· none of the proposals provides sufficient detail to fully evaluate;
· each of the proposals raises substantial legal issues over sub-delegation of FCC authority to states;
· each proposal raises questions as to whether it meets the statutory requirement for a sufficient and predictable universal service program;
· each proposal raises substantial concerns about costs of administration;

· each proposal raises concerns about whether such a drastic overhaul of current mechanisms is premature.

We also pointed out that until intercarrier compensation reform is completed, trying to predict how the federal universal service mechanism will need to be adjusted is problematic.  And we suggested a much more productive use of resources would be to focus on issues that should be addressed in advance of intercarrier compensation reform and any major adjustment of the federal universal service fund.  For example, the FCC should address phantom traffic.  Another issue is to broaden the universal service contribution base.  A third area of focus can and should be competitive ETC designation issues:  (1) elimination of the “same support” rule; (2) reviewing the use of wireless billing addresses; (3) competitive eligible telecommunications carrier (CETC) accountability; and (4) the CETC designation process.

Voice over Internet Protocol (VOIP) WC 05-283.  The FCC has issued a notice for comment on a petition by Grande Communications for declaratory ruling to exempt itself from paying intercarrier compensation for IP-originated calls.  Grande’s petition is similar to petitions filed by AT&T, Level 3 and others.  Grande seeks to avoid paying certain intercarrier compensation charges to networks that carry its voice traffic, arguing that Grande’s voice traffic somehow is different than other voice traffic.  Comments are due on 12/12/5; replies on 1/11/6.
Broadband Internet Access (WC 05-271).  The FCC issued a notice of public rulemaking (NPRM) requesting comments on whether or how the Commission should apply on non-economic (consumer protection) regulatory requirements applicable to broadband Internet access.  The FCC asks whether rules or market forces should “regulate” consumer privacy, unauthorized changes to service (e.g. slamming or cramming), truth-in-billing, network outage reporting, discontinuation of service, rate averaging, other consumer protection issues.  Comments are due on 1/17/6; replies on 3/1/6.

Broadband Deregulation Order (FCC 05-150).  In June, the U.S. Supreme Court ruled in its “Brand X” decision that cable-broadband service generally is not a telecommunications service under Title II of the Telecommunications Act, and therefore it is largely exempt from common carrier regulatory treatment.  In lightening speed (for a regulatory agency) the FCC in September issued its “Broadband Order” and NPRM, effectively treating telephone company broadband network service on a par with cable broadband service.  The FCC recognized the obviously negative effects of regulating one form of broadband service (DSL) and not another form (cable-modem).  The FCC’s Broadband Order frees telco broadband from various network sharing requirements.  While generally lifting Title II-type regulatory oversight over broadband services, the NPRM asks what, if any, Title I (“non-economic”) regulations should be applied t broadband service.  (See above.)  Also recognizing the negative effect that removing broadband service from Title II would have on universal service funding, the Broadband Order requires wireline broadband service providers to continue contributing to the USF for 270 days after the Order, or until the FCC adopts new USF contribution guidelines.
Intercarrier Compensation (ICC) Docket No. 01-92.  Every rural local exchange company in Montana, either individually or through MTA or MITS, joined in filing joint comments in the FCC’s inquiry into intercarrier compensation reform.  This is one of the most important proceedings the FCC will ever conduct, as the outcome directly affects the ability of rural consumers to have access to rural telecommunications capabilities.  As noted above (see “Regulatory Review”) intercarrier compensation (ICC) pertains to how, and whether, telephone networks compensate one another for use of their networks.  In the joint “Montana RLEC” comments, we noted that most ICC reform proposals being proffered by various parties effectively shift the responsibility of paying for network costs from company-to-company payments to the end user either in the form of higher rates or higher universal service contributions, or both.  We noted that the Telecommunications Act requires that universal service is predictable and sufficient.  If too great a burden is placed on end-user rates, telephone service may become unaffordable.  If too great a burden is placed on universal service, cost recovery for high cost networks may become unpredictable or insufficient.  We urged a “holistic” approach to regulatory reform which minimizes opportunity for regulatory arbitrage by implementing unified intercarrier compensation rules and reforms both the manner in which contributions are made to and distributions from the universal service fund.  With regard to affordability, we noted that several ICC reform proposals recommend a “benchmark” rate set higher than national average rates.  This would be particularly pernicious in rural areas where calling areas are limited and incomes generally are well below national averages, the Montana RLECs asserted.  We also warned (again) against adopting a “bill and keep” ICC “solution,” whereby intercarrier compensation essentially is eliminated.  In short: 1)  the playing field needs to be leveled among providers of telecommunications services; 2) networks need to be compensated for services provided; and 3) consumers must have access to affordable, quality services no matter where they live or work.  (The Montana RLEC joint comments and reply comments are posted on the public policy page of MTA’s web site at www.telecomassn.org.)
VOIP 911.  As noted in a prior edition of The Connection, the FCC in May mandated voice over Internet protocol (VOIP) providers to provide reliable 911 calling capabilities within 120 days.  (Several people have died because they didn’t know that dialing “911” does not necessarily work correctly on VOIP-dialed calls.)  VOIP providers asked for extensions of the FCC deadline, which the FCC granted, until November 28, 2005.  The FCC also amended its order by not requiring VOIP providers to cut off service to existing customers if they cannot provide full 911 compliance.  However, those VOIP providers not in full compliance may not market their services in areas where they cannot provide full 911 capability after November 28.  “Nomadic” VOIP users must be especially careful to notify the network whenever they take their VOIP phone to a different location.  If a VOIP customer in Billings, say, plugs her VOIP phone into a broadband connection in Kalispell on a business trip, the network will think that phone is still in Billings, unless the customer notifies the network of her Kalispell location.
CALEA.  The FCC released an order in September requiring certain broadband and interconnected VOIP services to comply with the federal wiretap law, the Communications Assistance for Law Enforcement Act (CALEA).  VOIP and similar services are considered telecommunications serves under CALEA’s definition (which is different that the definition of “telecommunications service” under the Telecommunications Act).  CALEA applies to carriers providing service that is “a replacement for a substantial portion of the local telephone exchange.”
Internet Policy.  The FCC released an “Internet policy statement” in September, adopting principles to “ensure that broadband networks are widely deployed, open, affordable, and accessible to all consumers.”  Consumers are entitled to:
· access lawful Internet content of their choice;

· run legal applications and services of their choice;

· connect their choice of legal devices that do no harm to the network; and
· competition among providers.
Cable Franchises.  The FCC approved on November 3 an NPRM exploring whether local franchising authorities are complying appropriately with Section 621(a)(1) of the Telecommunications Act, which directs that local franchising authorities not unreasonably refuse to award competitive cable franchises.  The FCC has received complaints lately (mostly from telco-based IP video providers) that local governments have been hindering market entry by alternative video service providers.

FCC Commissioners Speak Out.  FCC Chairman, Kevin Martin, delivered a major speech at the US Telecom Annual Convention, TELECOM 05, in October.  The speech was the subject of a monthly MTA commentary.  (See “radio commentaries” on our web site at www.telecomassn.org.)  Chairman Martin reiterated that “all providers of the same service must be treated in a similar manner regardless of the technology that they employ.”  He spoke about the need to address both the collection and distribution of universal service support, noting that a “numbers-based” collection methodology will reduce arbitrage by enabling any provider of voice service to a customer with a telephone number to contribute to universal service. On the distribution side, he reminded us that the growth of the universal service fund is largely attributable to the designation of wireless carriers as ETCs and he questioned the policy of “subsidizing multiple competitors to serve areas in which costs are prohibitively expensive for even one carrier.”  Commissioner Jonathan Adelstein echoed several of the same concerns at the fall conference of the Western Telecommunications Alliance (WTA) in November.  He suggested that corporations can now use broadband technologies to “outsource” work to rural America, where costs may be lower than in larger cities.  He expressed his concern for some (ICC) reform proposals’ shifting costs to end users, and he noted that many so-called broadband services actually are applications that rely on a vibrant telecom infrastructure to exist.
Congressional Concerns:

911.  The U.S. Senate Commerce Committee held a field hearing in Montana in September to discuss legislation (S.1063) introduced by Senators Burns and Clinton (D-NY) regarding VOIP 911 service.  MTA Board president Bill Squires (Blackfoot) testified in support of legislation ensuring that consumers have access to 911 emergency services if they use VOIP or any other voice service that presents itself as a telephone service.  The legislation would ensure that VOIP providers offer 911 service to consumers and that they have access under reasonable terms and conditions to 911 network elements as they have today.  During Senate Commerce Committee mark up on November 2, however, several amendments were added with little prior review.  The amendments significantly change the nature of the legislation and expand, rather than reduce, opportunities for regulatory arbitrage among similar services.
Universal Service/Anti-Deficiency Act (ADA).  The Senate on November 16 passed the Commerce-State-Justice Appropriations (CJS) Conference Report, sending it to the White House for the President’s signature.  The Conference Report adopts Senate-passed language which extends for one more year a moratorium against applying ADA requirements to universal service funding.  The effect of the ADA mandates would have reduced the amount of universal service funding available for investment in rural infrastructure, while simultaneously increasing the cost of universal service—a bizarre “less-for-more” proposition.  S.241 and H.R. 2533 would exempt universal service permanently from ADA mandates.
Universal Service/Primary Line Restriction.  The CJS Appropriations Conference Report also contains Senate-passed language extending for one year a prohibition against the FCC imposing a “primary line” restriction on universal service support.  While the theory of limiting universal service to a primary line holds some merit, implementing such a requirement would be an administrative nightmare; would open the provision to potentially widespread abuse; could lead to dramatic rate increases particularly in rural America.
Telecom Act Rewrite.  Momentum is building in Congress to re-open the Telecommunications Act of 1996, although many industry players question the need for reopening the Act and re-starting another decade of lawsuits.  Among the proposals currently circulating in Congress are:
· House Commerce Committee staff, under the direction of Chairman Joe Barton (R-TX) has circulated a draft bill which largely would preclude regulation of “broadband Internet transmission service” (BITS), defined as packetized information, not including video services.  The draft would permit the FCC to require VOIP services to contribute to universal service.  Chairman Barton anticipates December hearings on the legislation.
· S.1583.  Introduced by Sens. Gordon Smith (R-OR) and Byron Dorgan (D-ND) would expand the base for universal service contribution, including VOIP and intrastate revenue, and suggest a numbers- or contribution-based funding mechanism.  The bill also would establish a federal broadband deployment account.

· S.1504.  Introduced by Sens. John Ensign (R-NV) and John McCain (R-AZ) would eliminate certain economic regulation mandates in Title II of the Telecommunications Act.  The bill would freeze or cap rates, sunset intercarrier compensation requirements, and phase out interconnection provisions.  It also would facilitate cable competition by restricting local video franchise authority and replacing it with national franchise standards.  The bill specifically does not address USF.

· Congressmen Rick Boucher (D-VA) and Lee Terry (R-NE) have circulated a draft bill to require universal service support recipients to deploy broadband service within five years and require VOIP and other broadband providers to contribute to universal service support.
· Additional legislative proposals are anticipated from Sens. Conrad Burns (R-MT) and Senate Commerce Cte. Chairman, Ted Stevens (R-AK).  Both rural-state Senators are expected to focus on USF Reform.  

Coalition to Keep America Connected.  The Independent Telephone and Telecommunications Alliance (ITTA), National Telecommunications Cooperative Association (NTCA), Organization for the Preservation and Advancement of Small Telecommunications Companies (OPASTC), and the Western Telecommunications Alliance (WTA) jointly launched the Coalition in October to provide a united rural telecom voice to Congress as it deliberates telecommunications matters that are vital to rural America’s access to advanced telecom capabilities and the economic development that depends on advanced infrastructure investment.  At the event announcing the creation of the Coalition, Thelma McClosky Armstrong, director of the Eastern Montana Telemedicine Network, discussed the importance that universal service has played in bringing advanced medical services to rural communities in Montana.
Staff Moves.  Sen. Conrad Burns’ new telecom advisor is Jeff Ringer, as of 11/17.  Jeff comes most recently from Sen. Elizabeth Dole’s office.  Also, Sen. Burns will be bringing on two FCC Fellows to augment his telecom policy apparatus: Chris Moore and Peter Tenhula.  MTA members will remember meeting Chris in Polson at the MTA Annual Meeting.  Prior to arriving at the FCC, Chris worked for the Department of Agriculture’s Rural Utility Service (RUS).  Peter will specialize in wireless spectrum matters.  
State Survey:

· Minnesota.  The Minnesota Department of Revenue ruled that VOIP services are telecommunications services subject to the state’s sales tax rules.
· Nebraska.  Cox Communications effectively has taken over the city of Omaha as its local phone company—so much so that Qwest asked the FCC, and was granted, permission relieving Qwest of its incumbent carrier status.  Wholesale regulatory requirements still apply to Qwest.

· Texas.  Legislation enacted this year phases out most regulation of telephone rates and implements a statewide video franchising authority for carriers providing cable and video services.  Verizon, SBC and others have filed for statewide video franchises.
· Virginia.  The City of Manassas (a Washington, D.C. suburb) has completed a city-wide broadband-over-power line (BPL) network.  Meanwhile, a recent study by the telecom consulting firm of Balhoff & Rowe cautions cities to consider the operational and financial risks of investing in broadband networks.  [Editor’s Note: Not to mention a host of other concerns MTA long has expressed about the negative consequences on investment when governments decide to compete with the private sector…]  (See “Studies & Stats,” below for more on Municipal Broadband networks.)
· Wisconsin (and Pennsylvania and California…).  Everyone seems to be getting into the act.  Milwaukee is the latest city, following Philadelphia and San Francisco (and others), to announce their intentions to deploy city-wide broadband wireless networks.  The cities generally are sinking millions of dollars into networks for which investment recovery is dubious.  In Milwaukee, the cost is estimated at $20M, and the expected end user charge will be $20/month.
Studies & Stats
Penetration rates.  The FCC on November 7 released its latest report on telephone subscribership, showing a 94% U.S. penetration rate—an increase of 1.6% between March and July.  Income, state location, race and age all play significant roles in penetration rates.  Highlights include: 
· For households with annual incomes below $5,000, the rate was 79.8%, while the rate was 98.5% for households with incomes between $75,000 and $99,999.
· Households headed by whites had a penetration rate of 94.7%, while those headed by blacks had a rate of 89.7% and those headed by Hispanics had a rate of 89.1%.
· Households headed by a person under the age of 25 had a penetration rate of 87.6%. And, households headed by a person over 70 had a penetration rate of 95.8%. 
· Arkansas had the lowest penetration rate among the states at 87.4%, while North Dakota ranked the highest at 97.5%.   (Montana’s penetration rate is 94.1%, up 1.3%.)

The telephone subscribership report is conducted by the U.S. Census Bureau and is updated three times a year. The full text of this report is available online at www.fcc.gov/wcb/stats.
Common Carrier Stats.  The FCC announced on November 7 the electronic release of its annual report on the Statistics of Communications Common Carriers. The report will not be released by formal publication until December.  To download the publication, visit the FCC's Web site at www.fcc.gov/wcb/stats.

Local Competition.  The FCC’s annual local competition report indicates that there were 145.1 million wireline switched access lines in use in 2004; 32.9 competitive local exchange (CLEC) access lines and 181.1 mobile wireless telephone service subscriptions.  
Wireless vulnerability.  A report by the National Association of Chief Information Officers warns states to protect the privacy of their employees and citizens, and the security of their networks, particularly with regard to “invasive” radio frequency identification (RFID) and geo-location technologies.  Hackers can intercept wireless transmissions, and employees can lose wireless devices which can be used to gain illicit access to wired networks.  Meanwhile, the U.S. Department of Defense’s Defense Security Council also issued an alert, warning of “three major vulnerabilities:” 1) monitoring of your conversations; 2) “vulnerability of your phone being turned into a microphone to monitor your conversations in the vicinity of your phone while the phone is inactive,” and 3) “vulnerability of ‘cloning’…your phone number.”  Similarly, a forum sponsored by the U.S. Department of Commerce’s National Telecommunications and Information Administration (NTIA) warned that an alarming number of wireless networks and devices are not secure.  Wi-Fi hot spots in particular are often deployed with little or no security.
Wireless growth.  The wireless industry reports the largest one-year growth in history, adding 25.3 million subscribers between June ’04 and ’05.  Revenue from text messaging jumped 154% to $1.28 billion.  The average monthly wireless bill increased $0.03 to $49.52.
VOIP growth.  TeleGeography reports that there are 2.7 VOIP users in the U.S., up from 440,000 last year. 
Telecom taxes.  State and local taxes paid by the telecom sector far exceed those of other industries, including manufacturing, retail, finance, and real estate, according to Ernst & Young, LLP.  The “effective tax rate” (ETR) of the telecom sector is 11.79% for telecom, 2.5 times higher than the average ETR for all industries (but less than the 17.97% ETR for utilities).
Fiber to the home (FTTH).  The number of homes with direct fiber connections doubled in the past year, to 322,700 homes in 652 communities.  Since this study, Helena became another community with FTTH development, as 3 Rivers announced a partnership with Robert Peccia & Associates to build a FTTH development on the edge of town.  Montana’s Chief Development Officer, Evan Barrett, attended the announcement of the Helena FTTH project.
Consumer Complaints.  The FCC reported that consumer complaints were down in all four categories it tracks: wireless, wireline, cable and satellite services, and radio and TV broadcasting.  Wireline complaints were down 8.7%, with almost two-thirds related to the do-not-call program.  Wireless service complains were down 7.5%, but complaints about early contract termination provisions and service quality rose.
Rural youth telecom survey.  NTCA released a number of statistics regarding the telecom preferences of rural youth.  67% have a mobile phone.  10% say they never use a wired phone.  84% responded that they use an Internet connection at home, with 55%  using dial-up connections; 29% using DSL; 5% using cable-modem and 3% using wireless access. (Editor’s Note: these stats possibly indicate: 1) that rural Internet service is primarily provided by wireline infrastructure; 2) dial-up is more prevalent in rural areas where affordability is a key criterion; and 3) cable and broadband wireless service does not reach beyond population centers to the truly rural market, yet.)
Internet Access.  Nielsen/NetRatings reports that 61.3% of American Internet users (86 million home Internet users) accessed the Internet in August using a high-speed connection from home.  However, according to the U.S. Census Bureau, 45 percent of U.S. families did not have Internet access at home.  Among families without home Internet access, 23 percent said it costs too much, and another 23 percent said that they either did not have a personal computer, or needed a faster computer to access the Internet.  The Bureau report suggests making USF funds available to deploy broadband in rural areas can help address discrepancies among Americans' Internet access.  Strong support for other USF programs can help address other problems caused by the digital divide.  The report explains that many students whose families do not have computers at home can now use them at school. The bureau says that by 2003, 92.3 percent of all U.S. students in grades K-12 were using computers at school. Of these, 23.6 percent do not have a computer at home. The report says that 87 percent of public school students use computers at school, compared to 85 percent for private school students, reversing an historical trend of greater computer use by private school students.  Download the report at www.census.gov/prod/2005pubs/p23-208.pdf.

High-speed connections.  The FCC reported that there were 38 million residential and business subscribers using high speed Internet connections in 2004 with data speeds exceeding 200 Kbps in at least one direction; and there are 28.9 million  advanced service lines (up 42%), with data speeds exceeding 200 Kbps in both directions. 

Rural development and broadband access.  The National Academy of Sciences recommended to Congress to ensure that all U.S. citizens can obtain broadband service at affordable prices.  During the 20th century, U.S. citizens’ access to the public switched telephone network, interstate highways, and air travel brought high-tech jobs to the nation.  According to NAS, similar access to broadband services is needed to attract high-tech jobs during the 21st century.  The report, “Rising Above the Gathering Storm: Energizing and Employing America for a Brighter Economic Future,” is located at www.nap.edu/books/0309100399/html  
Municipal broadband networks.  The Heartland Institute released a study finding that municipal  broadband systems are not financially stable.  The report studied three municipal communications systems in Iowa.  The study reviewed the systems’ annual reports to determine if they could make it on their own as stand-alone entities.  They couldn’t.
911 Deployment.  The National Emergency Number Association (NENA) reports that 68.2% of all counties nationwide have public safety answering points (PSAPs) capable of processing Phase I wireless enhanced 911 calls.  38.9% are Phase II capable.  82% of the nation’s geography is covered by Phase I service, and 59% is covered by Phase II service.
Do Not Call.  88 million telephone numbers are registered on the national Do Not Call list.  According to Harris Interactive, 92% of the registrants were receiving fewer unwanted telemarketing calls, and 25% have not received any at all since registering.  (What’s their secret?!)
MTA Memos
24th Annual MTA Showcase.  MTA’s 24th Annual Showcase will be held on November 30 and December 1 at the Holiday Inn Grand Montana Convention Center in Billings.  More than 150 sales representatives of over 90 companies providing the latest in telecom technology and services have registered to exhibit their goods at the Showcase.  More than 175 operations personnel from telephone companies in Montana and surrounding states will attend this premier annual event to meet sales representatives, view the newest in telecom equipment, and discuss operations and market strategy with a broad spectrum of industry experts.  In addition to the trade show exhibits, the Showcase features a full seminar schedule, with industry specialists providing a variety of technical presentations.  Running concurrently with the Showcase this year will be a telecom administrative issues seminar for management and administrative personnel.  Speakers at the “Office Managers” seminar come from NECA, as well as Montana LECs and will discuss phantom traffic, DSL tariffs, universal service, and electronic document storage, among other topics.  For more information and to register, go visit us at www.telecomassn.org.  See you in Billings!
Questions & Comments
We encourage and welcome your feedback!  Feel free to call or write any time.
Montana Telecommunications Association

208 North Montana Avenue, Suite 105 
Helena, Montana  59601

406.442.4316

www.telecomassn.org
Geoff Feiss, CAE, General Manager

gfeiss@telecomassn.org
Angela Joki, Office Manager

mtaoffice@telecomassn.org
HAPPY THANKSGIVING!!
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